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TOPICAL INDEX 


Control and Regulation in General. 

2. WHAT CONSTITUTES INSURANCE. 

Generally, ‘‘annuity created by contract” differs from ‘‘annuity created by life insurance,”’ 

in that latter provides for payment of lump sum conditionally in consideration of periodi- 

cal payments by insured, while former contemplates periodical payments for stated con- 

sideration. New York Life Ins. Co. v. Majet. (Miss.) : ; 728 

4. CONSTITUTIONAL AND STATUTORY PROVISIONS. 

Enactment of statute providing that making of reciprocal or interinsurance contracts was 

not subject to laws relating to insurance unless such laws were specifically mentioned held 

within power of Legislature. Gisin v. Farmers’ Automobile Interinsurance Exchange. 

(Iowa) ; 1137 
4—Statute imposing 25 per cent penalty and reasonable attorney’s fees upon insurer failing 

to pay automobile fire or theft insurance within 60 days after proof of loss, regardless 

of pending appraisal proceedings, held not unconstitutional as oppressive, arbitrary, or 

confiscatory. Hammett et al. v. Fire Ass’n of Philadelphia. (La.) ; oe tls 
4--Where prior statute related to policies on both movables and immovables, and later statute 

related only to full valued policies on immovables and repealed only laws or parts thereot 

in conflict therewith, only that part of prior act relating to policies on immovables was 

repealed. Where after later statute, section of prior statute related only to insurance on 

movables, still later statute amending and re-enacting such section must be similarly limited 

where it did not specifically include immovables, or refer to intermediate statute. Hart 

v. North British & Mercantile Ins. Co. (La.) 1098 

Life policy is governed by law in force when policy was issued. Ragsdale v. Brotherhood 

of Railroad Trainmen (Mo.) 

State statute requiring foreign insurance comnanies to empower superintendent of insur 

ance department to acknowledge or receive service of process as condition to do business 

in state held not invalid as denying equal privileges, because under statute as construed 

by state Supreme Court, citizens of state might, and nonresidents might not, maintain 

action against licensed foreign corporations on contracts issued without the state. 

Saunders et al. v. London Assur. Corporation. (U 

5. AUTHORITY OR LICENSE TO DO BUSIN : 

Motor-Carrier Act provision requiring carriers, in order to procure and retain certificate 

of convenience, to give bond or file indemnity policy covering injuries to passengers or 

freight, held not violative of commerce clause; hence policy issued in compliance therewith 

covered damages to interstate shipment to Georgia. Automobile Ins. Co. of Hartford, 

Conn. v. Winn & Lovett Grocery Co. of Georgia. (Ga.) 1328 

§ 10. SUPERVISION BY PUBLIC OFFICERS OR COURTS. 

10—Proposed life policy rider, giving persons insured and beneficiaries additional privilege 
to elect to substitute life annuity for cash payment at rate prevailing at time of election, 
held properly disapproved by commissioner of insurance, in view of statute requiring 
policy to contain table showing amount of installments and annuity payments where 
no such table was contained either in original insurance contracts or in rider. Metro- 
politan Life Ins. Co. v. Commissioner of Insurance. (Mass.) 42 

10—Order of state superintendent of irscurance directing immediate disposition of certain 
shares of stock in insurance corporation on ground that certain shares were in excess 
of amount which holder, an insurance corporation, was permitted to own, held error, 
where the shares were a gift and time fixed by statute for disposing of excessive 
holdings would not expire until! July 1, 1935. General Reinsurance Corporation v. 
Van Schaick. (N. Y.) aise, Noes aa 16€ 

10—Special deviation filings covering five-year fire policy, with provision enabling insured toe 
pay premium yearly at lower rate per year than for one-year policy and to terminate at 
end of any year, and covering five-year policy at same lower rate, but with premium for 
full term payable in advance and contract effective for full term, held violative of Bureau 
f Rating Law providing for uniformity of deviation in its application to all risks in class 
for which variation is made, authorizing Superintendent of Insuranc< declare filing 
void. General Ins. Co. of America v. Bowen, Superintendent of Insurance, et al. (Ohio) 111+ 

10—Insurance commissioner has reviewable discretion to require indemnity companies to 
desist from practices which commissioner deems illegal, improper, or unjust. Order of 
insurance commissioner directing insurance company to terminate practice of issuing 
“fleet” automobile liability policies, including not cnly automobiles of companies for 
which policies were written, but also automobiles owned by some of their employees, 
held not abuse of discretion. Flat Top Ins. Agency et al. v. Sims, Auditor et al. 
(W. Va.) ‘ ere 

§ 12 RECIPROCAL OR INTERINSURANCE ASSOCIATIONS. 

12! Under statute providing that making of reciprocal or interinsurance contracts was 
not subject to laws relating to insurance unless such laws were specifically mentioned. 
Codé provisions relating to insurance were not applicable to insurance written by 
reciprocal or interinsurance companies. Where application for automobile policy in 
reciprocal insurance company provided that applicant would be entitled to membership 
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in insurance company on payment of membership fee and making of guaranty deposit, 
subject to acceptance of application by attorney in fact, applicant who did not pay mem- 
bership fee or make deposit and whose application had not been accepted by attorney in fact 
on date of accident, held not to have had valid policy on date of accident, notwithstanding 
local soliciting agent waived payment and approval an Gisin v. Farmers’ 


Automobile Interinsurance Exchange. (lowa) 1137 


§ 15. FOREIGN UNDERWRITERS OR COMPANIES AND “THEIR AGENTS. 
§ 16. WHAT CONSTITUTES “DOING BUSINESS.” 
16-—Foreign life insurance company which broadcast its advertising program over Colorado 
radio station under contract whereby radio company forwarded to insurance company all 
inquiries concerning life insurance addressed to radio station, and in consideration 
received one-third of all premiums paid during first year by policy-holders obtained in such 
manner, was “doing business’ in Colorado within statute providing that service may 
he had upon agent of foreign corporations doing business in state. Union Mutual Life 
Co. of Iowa v. District Court of City and County of Denver et al. (Colo.) 
18. SUBJECTION TO SPECIAL REQUIREMENTS. 
State cannot forbid contracts of insurance relating to risks within its limits from being 
made between a citizen and a corporation in another state. People ex rel. Kirkman et 
al. v. Van Amringe, City Magistrate. (N. Y.) 
§ 20. LOCAL AUTHORITY OR LICENSE AND LICENSE FEES OR TAXES. 
20—-Domestic or foreign insurance associations and companies legally doing business in 
Texas when statutes pertaining to foreign assessment companies were repealed held 
entitled to continue and have their permits renewed under provision of repealing 
statutes providing that repeals should not affect any company or association of state 
then doing business under laws repealed. National Aid Life Ass’n v. Murphy. (Tex.) 
26. —— ACTIONS. 
Where foreign life insurance company which was doing business in Colorado employed 
service bureau engaged in business of adjusting claims for life insurance companies, 
bureau's employee who came to state for purpose of adjusting claim upon life policy, 
who had complete file of matter with authority from insurance company to supply claimant 
with blanks for proof of death. to receive such proof, negotiate settlement, and to discharge 
claim by insurance company’s drafts, held ‘agent’? of insurance company within statute 
providing that service may be had upon agent of a foreign corporation doing business in 
state Union Mutual Life Co. of lowa v. District Court of City and County of Denver 
et al. (Colo.) 
26—Foreign insurance corporations which have complied with statutory provisions author- 
izing them to do business in state are deemed domestic corporations for most legal 
purposes and as parties to actions. Standard Marine Ins. Co., Limited v. Verity. (N. Y.) 
26—Service on foreign fire insurance company’s “managing agent’ within statute, even if 
authorizing service on local agents’ loss clerk, is ineffective in absence of showing that 
service cannot be made on designated officers or state insurance superintendent. Appel- 
baum v. Camden Fire Ins. Ass’n et al. (N. Y.) 
31. OFFENSES BY PERSONS DEALING WITH INSURERS. 
Penal Law penalizing aiding of transaction of business in state by foreign imsurance 
company which had not designated superintendent of insurance as attorney upon whom 
process might he served held to cover aid in transaction of business in state by foreign 
insurance company not authorized to do business in state, but not aid extended in state 
to such insurance company in lawful transaction of its business elsewhere. The making 
outside of the state by union local with offices in New York City of contracts of insur 
ance covering members of local and future members upon submission of satisfactory 
evidence of good health with foreign insurance company not doing business in state held 
not violation of Penal Law penalizing aiding of transaction of business in state by 
foreign insurance company which had not designated superintendent of insurance as atto1 
y unon whom process might he served. People ex rel. Kirkman et al. v. Van Amringe, 
City Magistrate. th. Xe 
II. Insurance Companies. 
A) STOCK COMPANIES. 
33. —— CAPITAL AND STOCK. 
3—Buyer of stock in insurance company, who agreed to reimburse seller for any amount 
seller would have to pay on a note payable to insurance company, on which seller was 
liable, could not offset amount of note against purchase price due seller. On issue 
whether seller of stock in insurance company had breached agreement not to directly or 
indirectly engage in insurance business and to comport himself so as not to injure 
buyer, evidence sustained finding that seller had complied with agreement. Allan v. 
Southwest Finance Co. of California. (Cal.) 
34 FRANCHISES AND POWERS 
Accident insurance company, having no power to agree to policy provision for payment 
of total physical disability benefits to insured, who was not totally disabled physically, 
after he attained certain age, was not estopped to raise defense of ultra vires in action 
for such benefits. Pattison v. Illinois Bankers’ Life Ass’n et al. (IIl.) 
41. INSOLVENCY AND DISSOLUTION. 
$3 RIGHTS OF POLICYHOLDERS ON INSOLVENCY 
dissolution of insurance company, such as decree pursuant to statute or adju 
icn of inselvency coupled with appointment of receiver, generally cancels or tet 
minates outstandine policies by operation of law Where insurance company becomes 
insolvent. holder of unmatured policy is creditor entitled to share with other creditors in 
company’s assets to amount of value of 5 ig at date of dissolution of company Cas 
teel v. Kentucky Home Life Ins. Co. (Ky. 
§ 44. ——~- REMEDIES AND PROCEEDINGS ON INSOLVENCY. 


44—Trial court had power to cause assets of insolvent insurance company to be transferred 


1411 


1204 


166 









































































































































































































































































































The Insurance Law Journal, Vol. 85 


and used to obtain reinsurance for policyholders without subjecting assets to judicial 
sale. Proceedings held to justify trial court’s finding that value of assets of insurance 
company upon fair basis of valuation was insufficient to pay its obligations and_ that 
interest of policyholders would best be served by obtaining reinsurance. Royal Union 
Life Ins. Co. v. Gross et al. Great Republic Life Ins. Co. v. Same. (U. S.) 684 
§ 47. —— CONSOLIDATION. 
47—Where insured was not member in good standing of insurance company at time it was 
merged with another insurance company under contract to admit to its membership all 
members in good standing with merged company, merging company owed insured no 
duty by virtue of his membership which merged company, and application to merging 
company was therefore one as for new membership Bailey v. National Aid Life Ass’n. 


(Tex.) 
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§ 50 ASSETS AND RECEIVERS. 

50 -Where liquidation of in ce company is conducted in court of equity pursuant to law, 
proceeding is “‘judicial’’ and not ‘executive’? as respects whether attorney for receiver 
could be dismissed by state department of insurance. State department of insurance 
vhich is appointed receiver for insurance company for purpose of liquidation becomes 
for that particular purpose arm of court, and as such is subject to court’s orders rather 
than Governor's lers. Assets of insurance company in process of liquidation are trust 
funds for payment of debts. Attorney for department of insurance in its capacity as 
receiver of insurance company is an officer of court and not subordinate employee of 
lepartment of insurance so as to be subject to appointment and removal by head of 
department or by Governor. State ex rel. Good, Atty. Gen. v. National Old Line Life 
Ins. Co. et al Neb.) 1382 

III. Insurance Agents and Brokers. 

(A) AGENCY FOR INSURER. 

§ 73. THE RELATION IN GENERAL. 

73-—Assignment of business of insurance agency to trustee who, at the same time and as part 
of same transaction, executed bill of sale of agency to third party held to indicate, in view 

conduct of parties, a sale of agency in satisfaction of indebtedness of assignor to 
several insurance companies, though relative thereto the instruments used, instead of 
“pay,” the word “liquidate,’’ which means to determine by agreement or litigation the 
imount of indebtedness, to make the amount clear and certain to discharge, to pay off, 
is an indebtedness. Continental Ins. Co. et al. v. Harris et al. (Ark.) 1379 


73—-Statute providing that insurance solicitor should be deemed insurer’s agent did not apply 

to independent insurance broker. Generally, insurance broker is, in absence of special 
facts and circumstances, agent of insured and not of insurer. Hesselberg et al. v. 
#Etna Life Ins. Co. (U. §.)... 5S pixies ne ~< 48 





§ 74. APPOINTMENT OR EMPLOYMENT OF AGENT. 

74. Employer obtaining group policy held not insurer’s agent as regards any obligation to 
notify employee of termination of employment. Employer obtaining group policy held not 
employee’s agent so that knowledge of termination of employment would he imputed to 
employee. Emerick vy. Connecticut General Life Ins. Co. (Conn.) 945 

§ 76. EVIDENCE AS TO AGENCY. 

76—-Evidence as to authorization of insurer’s representative and of powers exercised by him 





held to’ show 1 representative was general agent of insurer for Californ authorized 

to do anything in respect to soliciting, writing, extending, or canceling of liability policy 
which company itself might do. Cronin v. Coyle et al. (Calif.) 880 
77. ESTOPPEL TO DENY AGENCY. 

While insurance company may be estopped to repudiate its agent’s unauthorized acts, where 

t clothed him with apparent authority to perform them, all elements of estoppel must be 
present and such authority must have been actually apparent to third person dealing with 
igent in reliance thereon, in good faith and in exercise of reasonable prudence. Mitchell 

et al. v. Western Fire Ins. Co. et al. (Mich.) 1141 
§ so. AUTHORITY AND DUTIES OF AGENT AS TO INSURER. 


S0 Insurance agent held warranted in canceling fire insurance policy on receipt of information 





1un 





from state insurance commissioner that company issuing it was ‘“‘broke’’ and_ issuing 
new policy in another company to carry out agent’s contract with insured to keep latter 
fully insured. Insurance agent's cancellation of fire insurance policy on learning of 


insurer’s insolvency and issuance of policy in another company to insured held not incon- 
sistent with agent’s duties to insurance companies; agent not having assumed incompatible 
or conflicting duties or acted in bad faith. Belk’s Department Store of New Bern, N. C., 
Inc v. George Washington Fire Ins. Co. (N. C.) 1109 
§ 83. LIABILITIES OF AGENTS AND THEIR SURETIES. 
(1). In general. 
83(1)—Complaint which alleged that insurance agent had failed to remit to employer net 
premiums and medical service fee which he had collected held to state cause of action 
for their recovery, notwithstanding that manner in which allegations were made war- 
ranted inference that employer was seeking to recover those items as part of unpaid 
balance alleged to be owing on account of advances, for which unpaid balance agent 
was not liable. Larson v. Watzke et al. (Wis.) . ee 
(2). For failure to cancel or reduce policy. 
83(2)-—Insurance agent receiving instructions to cancel policies is under duty to insurer to 
do so within reasonable time. Where insurance agent wrote policies on April 3, 1928, 
and, on discovering fact, insurer immediately wired agent on April 9, 1928, to cancel pol 
icies, and wrote agent on same date to same effect, and agent received telegram on April 
10, and letter of April 11, 1928, but had not canceled policies at time property was des 
troyed on April 14. 1928, whether agent’s conduct was reasonable held for jury in insurer’s 
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action to recover damages from agent. Van Schaick. State Superintendent of Insurance 
v. Astor. (N. Y.) 422 

83(2)—-In insurer’s action against its agents for negligence in failing to obey insurer’s instruc- 
tions relative to cancellation of fire policy, which instructions required agents to “pick up 
the the policies immediately for cancellation,” whether agents’ understanding that they 
were to go to insured and secure physical possession of policies and return them to 
insurer, and that alleged formal cancellation was to be made and notice thereof would 
be sent from home office, was reasonable interpretation of instructions, and whether 
—— acted with reasonable care, held for jury. Glen Cove Mut. Ins. Co. v. Hall et al. 
ive. seen 

§ 84. COMPENSATION OF AGENT. 

(1). In general. 

84(1)—Under cortract providing that advancements made to agent employed on commission 
basis to solicit life insurance should be repaid out of commissions earned, employer 
could not recover for advances made in excess of credit for commissions where agent 
did not rescind, abandon, or otherwise disqualify himself from continuing, to perform con- 
tract. Failure of agent employed to solicit life insurance on commission basis under _con- 
tract by which all insurance moneys collected by agent were to be remitted to employer 
and advances to agent were to be repaid out of commissions earned, to remit certain 
insurance moneys collected, held not to warrant conclusion that agent had rescinded, 
abandoned, or otherwise disqualified himself from Comguating performance of contract. 
Larson v. Watzke et al. (Wis.) j 

(4). Commissions on renewals. 

84(4)—-Life insurance agency contract entitling agent to renewal commission on business 
written by or through agent held not to entitle agent to renewal commission on business 
written in agent’s territory by special agents operating directly from insurer’s home office. 
Life insurance agency contract limiting agent’s right to renewal commission to business 
written by or through agent held too plain to permit of control by practical construction 
which allegedly entitled agent to renewal commissions on business written by special agents 
operating directly from insurer’s home office. Wicker v. Modern Life Ins. Co. et al. 
(Minn.) 

84(4)—Under contract entitling agent soliciting life insurance to renewal commissions on 
premiums paid in cash to insurer, insurer held liable for renewal commissions, though 
payment of premiums was waived as to policyholder under disability features of life 
policy, where insuret maintained disability reserve account and premiums waived were 
made re from such account. Handshoe v. Equitable Life Assur. Soc. of United States. 

§ 86. EXTENT AND EXERCIS E OF ‘POWERS OF AGE =NTS. 

§ 82. IN GENERAL, 
87—Generally, powers of agent for insurance company are governed by general law of agency, 
but are varied by character of functions agent is employed to perform. Agent for insur- 
ance company possesses such powers as have been conferred by company, or as third 
persons have right to assume he possesses under circumstances and generally his powers 
as to those dealing with him are determined by nature of business intrusted to him, and 
are prima facie coextensive with its requirements. Cronin v. Coyle et al. (Calif.) 880 
437-Prima facie, powers of insurance agent are as broad as business intrusted to his care 
St. Paul Fire & Marine Ins. Co. et al. v. Trustee of Christian Church of Somerset. (Ky.). 1315 
87—Even if agents and employees of insurer which was acting as trustee for old insurer, 
which was being liquidated, were acting only for a trustee in soliciting members of old 
insurer to transfer their insurance to new insurer, they were obligated to discharge trust 
fairly and with utmost of good faith. King v. American Ins. Union, Inc. (Mich.) 978 
88. - GENERAL OR SPECIAL AGENTS. 
Those dealing with insurer’s general agent, without notice of restrictions upon his author 
ity. have right to presume that general agent had authority coextensive with its apparent 
scope. Reserve Loan Life Ins. Co. v. Compton. (Ark.) 1197 
Ordinarily ‘general agent” of insurance company is one who has all the powers of his 
principal as to business in which he is engaged, except as limited by company, but in 
absence of notice, actual or construtive, to insured, of any limitation upon agent’s author- 
ity. general agent may bind company by any acts, agreements, or representations that are 
within ordinary scope and limits of insurance business intrusted to him, although they 
are in violation of private restrictions upon his authority. Cronin vy. Coyle et al. (Calif.) 889 
§. 90. —— EFFECT OF PROVISIONS OF POLICY. 
90—Ljimitations on insurer’s agent’s authority contained in life policy apply only to matters 
occurring subsequently to issuance of policy. John Hancock Mutual Life Ins. Co. v. 
Yates. (Ga.) : : ; 7 468 
§ 92. —— EVIDENCE AS TO AUTHORITY. 

12—-Evidence held sufficient to warrant finding that insurer’s general agent had apparent 
authority to grant insured extension of time to pay premiums on life policy. Reserve 
Loan Life Ins. Co. v. Compton. (Ark.) 1197 
Insurer's lecal agent’s apparent authority to bind insurer by contract cannot be established 
by agent’s statements or conduct; principal being only for appearance of authority caused 
by himself. Mitchell et al. v. Western Fire Ins. Co. et al. (Mich.) 1141 

€ 93. UNAUTHORIZED AND WRONGFUL ACTS OF AGENT. 

’—Insurance solicitor is agent of insurer whose acts and knowledge are those of insurer, 
and for whose wrong, perpetrated through fraud or negligence, insured cannot be held 
responsible. Federal Life Ins. Co. v. Kras.  (Col.) 943 
Petition by widow of beneficiary of life policy, alleging that plaintiff paid premiums, 
retained by insurer, after beneficiary’s death on misrepresentation of insurer’s ‘‘agent’’ 
that plaintiff ‘‘would” recover amount of policy on insured’s death. which insurer 
refused to pay, stated no cause of action ex delicto, because category and authority of 
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“agent’’ were not set out, plaintiff knew as much as “agent’’ concerning terms of policy, 
and ‘“‘misrepresentation” constituted no more than promise. Self v. American Nat. Ins. 


Co. (Ga.) : , 717 


Petition to recover dar 


policies to be issued by unlicensed, nonexistent, or insolvent insurance company to 
plaintiff, an innocent third person who paid premium and sustained loss by fire, held not 
demurrable. Naeve v. Shea et al. (Neb.).... ee: arcs ...1318 
Insurer held not liable for negligence of its agent in failing to forward to insurer appli- 
cation for life and accident policy, so as to entitle applicant's widow, as beneficiary, to 
recover damages resulting from such negligence, since no action lies for negligence of 
insurer in delaying action on application for policy. Kelley v. National Life & Accident —_ 
Ins. Co. (Tex.) Z j Libis cates d 1252 
94. RATIFICATION. Z 
‘Insurer may not absolve itself from liability for contract which it has authorized or 
ratified, although contract may have been secured_by person not an insurance agent or 
solicitor in full meaning of statutory definition. Cronin v. Coyle et al. (Calif. 8 
Generally, insured cannot ratify unauthorized act of insurer’s agent in substituting fire 
tnsurance policy for another such policy, held by insured, after loss occurred. Sussex 
Fire Ins. Co. v. Standard Fire Ins. Co. of Hartford, Conn. (S. C.) 
95. NOTICE TO AGENT. 

5-Where information given to and obtained by insurer's agent prior to execution of fire 
policy covering house and furniture, concerning insured’s title to realty, was in connection 
with subject-matter of agency, notice to agents was constructive notice to insurer. Uni- 
versal Ins. Co. vy. Arrigo. (Colo.) ; sats Sea 
Insurer issuing policy as result of agent’s act is bound by all knowledge agent had 
regarding circumstances of insured and property covered and all material facts known 
to agent affecting issuance of policy. Insurer’s soliciting agent’s knowledge of facts or 
occurrences regarding policy and subject of insurance occurring after issuance and delivery 
of policy are not imputed to insurer. Krug Park Amusement Co. et al. v. New York 
Underwriters’ Ins. Co. (Neb.) eS eae whan ato Re Per ; nia sas SMO 

95—Insurance broker’s knowledge that applicant for life insurance had suffered an injury, 
contrary to representation, made in application, could not be imputed to insurer suing 
to cancel policy. Hesselberg et al. v. AStna Life Ins. Co. (U. S.) . 431 

(B) AGENCY FOR APPLICANT OR INSURED. 

§ 97. CREATION OF AGENCY FOR BOTH PARTIES 

§ 98. IN GENERAL 

98—Statute under which insurance solicitor is regarded as agent of insurer held not to pre 
clude agent from acting as insured’s agent in certain particulars in proper cases. Fact 
that insured authorized insurer's agent to accept cancellation of policies in insured’s 
behalf and to write and issue policies necessary to keep properties properly insured at all 
times held not to render policies voidable under dual agency rule Home Ins, Co. v. 
Southern Motor Coach Corporation. (Okla.) 


§ 101, SCOPE AND EXTENT OF AGENCY. 

101 Soliciting agent of insurer, even though he is without power to issue policies, is insurer's 
agent in taking applications, with full power and authority as to such applications, and 
acts performed and knowledge received and acted upon by him in connection with appli 
cations are binding on insurer, in_absence of fraud or collusion between agent and appli 
cants. Byrne v. Prudential Ins. Co. of America. (Mo.) : 

101-—-Statutes making agent soliciting insurance insured’s agent do not define scope of agency 
except when agent is performing or attempting to perform act of soliciting application 
for insurance, collecting premiums, or making contract for insurance. Krug Park Amuse- 
ment Co. et al. v. New York Underwriters’ Ins. Co. (Neb.). ae ak : 1104 

101—Where insured’s insurance broker had for severa! years selected insurers and procured 
fire, automobile, and compensation insvrance and renewed or replaced, lapsed or canceled 
policies without consulting insured, and, having recommended that insured make improve- 
ments to buildings to obtain lower rate, negotiated and received fire policies based 
thereon and charged by writing agents to broker’s credit account, and notified insured 
that policies would be canceled unless payment was made by specified date, broker held 
insured’s “general agent’? and authorizedly surrendered policies for cancellation, and 
insurers were not not required to give notice directly to insured under cancellation 
clause. La France Workshop Lampshade Co., Inc. v. Buffalo Ins. Co. (Pa.) 

§ 107. EXTENT AND EXERCISE OF POWERS OF AGENT. 

§ 110. — EVIDENCE AS TO AUTHORITY. 

110—-Evidence in action on fire insurance policy held to establish realty company’s authority 
under its contract with plaintiff to issue policy in defendant company and_plaintiff’s 

ratification of such transaction. Belk’s Department Stor2 of New Bern, N. C., Inc. v. 

George Washington Fire Ins. Co. (N. C.) 1109 

112. RATIFICATION. 


Party for whom another insures property without former’s prior authority or consent 
may adopt and ratify unauthorized act even after loss or payment thereof to agent, who 
holds money for owner's benefit, though premium was not paid before loss. Party ratifying 
another’s unauthorized act in insuring property for former as principal must be fully 
apprised of his rights and have full knowledge of all material facts to render confirmation 
of insurance contract binding on him. Insurance contract of agent can be ratified only 
by person on whose account it was intentionally made. Principal’s ratification of agent’s 
unauthorized insurance contract must be established to authorize recovery thereon; mere 
fact that contract is beneficial to principal not being conclusive. Principal’s neglect to 
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disafirm agent's unauthorized insurance contract on receiving notice thereof from agent 
raises presumption of ratification thereof, unless such notice was delayed until election to 
approve or disapprove agent’s act would be attended with no advantage to principal. 
Though insured cannot ratify in part and reject in part insurance contract made by his 
agent without authority but must adopt it as whole or not at all, there may be conditional 
ratification dependent on contingency. Insured, accepting and retaining fire insurancé 
policies, procured by insured’s agent without insured’s prior authorizaticn or consent as 
substitute for policies issued by company which agent deemed unstable, ratified agent’s 
act, so as to preclude recovery on original policies. Belk’s Department Store of New 
Bern, N. C., Inc. v. George Washington Fire Ins. Co. (N. C.) 


1V.  Insurable Interest. 


§ 115. WHAT CONSTITUTES INTEREST IN PROPERTY. 
(2). Persons having insurable interest in general. 
Where husband conveyed property to wife, retaining full charge thereof, and with 
understanding that wife was to share equally in any profits from sale, wife had ‘insurable 
interest” entitling her to recover on fire policies assigned to her. Clark v. A®tna Ins. 
Co. (N. H.) i's : 
(4). Landlord and tenant. 
5(4)—Insured occupant of cottage claiming leasehold under city held not entitled to recover 
on fire policy issued upon leasehold, for want of insurable interest. where insured relied 
on third person’s deed to city, wherein grantor reserved land rents from city and provided 
that cottages should remain on land only ‘fas long and subject to such conditions as shall 
be determined” by city. Royal Ins. Co., Limited v. Smith. (U. S.) 1090 
(6). Vendor and purchaser. 
Purchaser of automobile could not recover on fire policy issued before certificate of 
title was issued. since policy was void because purchaser had no insurable interest in 
automobile. Evens v. Home Ins. Co. of New York. (Mo.) 134= 
115(6)—Purchaser in good faith of title which he believes to be good, and validity of 
which depends upon proper determination of intricate questions of law upon which 
able lawyers might differ, has insurable interest in property. Purchaser at sheriff’s 
sale on execution issued on county court judgment against church held to have insur- 
able interest in church property, since his claim to property, regardless of its ultimate 
validity in contest between purchaser and church, was of sufficient substance to con- 
stitute consideration in support of valid compromise of controversy between purchaser 
and church. If purchaser at sheriff’s sale on execution issued on county court judgment 
against church insured church property against fire at instance of or with consent of 
the church, insurer could not defeat purchaser’s action on fire policies on ground pur- 
chaser had no insurable interest, but purchaser could recover in capacity as trustee for 
use of church. American Ins. Co. v. Edwards. (Tex.). 
(7). Interest of husband in wife’s property. 
113(7)—Husband of wife who was sole owner of automobile held to have insurable interest 
under automobile liability policy, since husband would be liable for injuries suffered by 
others due to his negligent operation of automobile. Howe v. Howe et al. (N. H.) 1144 
3 F6, i INTEREST IN HUMAN LIFE OR HEAI,TH. 
(1). n general, 


115¢2) 


1105 


116(1)—-Mere existence of legal partnership does not give partnership an insurable interest in 


life of partner, it being essential that partnership would suffer so substantial a loss on 
death of partner as to prefer his continued services to the insurance money. That part 
nership took deceased in as a partner to avoid labor trouble held insufficient to show that 
partnership had insurable interest in life of deceased. Sun life Assur. Co. of Canada v. 
Allen et al. ( Mich.) 
(5). Creditors. 

In action by insured’s receiver on wind and tornado policy, insurer could not dis 
cla‘m liability on ground that receiver had no insurable interest because right of redemp- 
tion from foreclosures had almost expired, and that because amount of mortgages existing 
iwainst property equaled or exceeded value thereof, no right of redemption existed, since 
that situation did not prevent mortgagor from obtaining insurance, notwithstanding prop- 
erty was insured to its full value. Any equitable interest in property is sufficient to give 
“insurable interest” therein, and mortgagor’s right of redemption is an “equitable inter- 
est’’ in property and therefore constitutes insurable interest therein. Mortgagor’s insur 
ible interest in mortgaged property does not end until period of redemption has expired. 
Parker v. Iowa Mut. Tornado Ins. Ass’n. (Ia.) 


118. INSURANCE WITHOUT INTEREST. 


§ 

$ 119. WAGERING POLICI§S IN GENERAL. . 

119—Person cannot take out valid enforceable insurance contract for his own benefit on 
life of one in whose life he has no insurable interest; such contract being mere wagering 
contract contrary to public policy. Henderson v. Life Ins. Co. of Virginia. (S. C.) 


V. The Contract in General. 


(A) NATURE, REQUISITES AND VALIDITY. 

$ 124. NATURE OF CONTRACT. 

24—“Life insurance policy’’ is contract, distinct from «a will, to pay sum of money upon 
insured’s death in consideration of payment or payments during his life. Sigal v. Hart- 
ford Nat. Bank & Trust Co. (Conn.) 

124—Insurance contract fixes, defines, and measures rights of parties thereto, like any other 
contract. Brotherhood of Railroad Trainmen v. Wilkins. (Ky.) 


124—Insurer has right to choose risk and to impose reasonable and lawful terms and conditions 
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on issuance of policy. Relationship between insurer and insured —— exercise of 
utmost good faith. John Hancock Mutual Life Ins. Co. v. DeWitt. (Ky. 1217 
124—Life policy providing for payment of premiums for 20 years or until site death of 
mil and for payment of policy on insured’s death held not “endowment polic 
but “limited ee life olicy” liability for face of which accrued only on insured’s 
* death. McKee et al. Columbus Mutual Life Ins. Co. (Okla.) 
124-——“‘Life, accident, and disability insurance,” is a contract whereby one party for a pees 
consideration agrees to indemnify another against accident, disability, or death from 
any cause not excepted in the contract. Atlas Assurance Co. v. Zellner. (Okla.) 1247 
124—An “insurance policy” is a contract between insurer and insured by which each party 
becomes bound to perform obligations assumed in policy, and legal principles controlling 
insurance contract do not differ from legal principles controlling other contracts, Bank 
Savings Life Ins. Co. v. Steiner. (Tex.) 105¢ 
124—Insurance policies are ‘‘contracts” governed by the same rules as other contracts. First 
Texas Prudential Ins. Co. v. Ryan et al. (Tex.) 1249 
§ 125. WHAT LAW GOVERNS. 
(2). Place of contract. 
25(2)—-Where parties have stipulated that policy shall not take effect until delivery to 
insured and payment of first premium, contract is governed by law of state where such 
events occur. Mutual Trust Life Ins. Co. v. Ossen et ux. (U. S.) 
§ 127. EXISTENCE AND CONDITION OF SUBJECT-MATTER. 
127—-Insurance written upon object which has no existence is void, irrespective of knowledge 
or agreement of parties. Fire policy taken out by occupant of cottage insuring supposed 
leasehold interest which was in fact nonexistent held not enforceable, though documents 
under which insured claimed were submitted to insurer, which itself construed insured’s 
interest as a leasehold. Royal Ins. Co., Limited v. Smith. (U. S.) 1090 
127—Provision in group policy indemnifying only against total and permanent disability 
occurring while policy is in effect held reasonable and binding. Smithpeters yv. Prudential 
Ins. Co. of America. (Tenn.) 1049 
§ 128. EXECUTORY AGREEMENTS TO INSURE. 
(1). In general. 
128(1)—-Insurer, agreeing to insure members of insolvent mutual life association, which sent 
henefit certificate to member after her death, held not liable thereon, in view of terms 
of certificate since there was no consummated contract. Insurer held not liable on contract 
with receiver to insure members of insolvent mutual life association, where benefit 
certfiicate issued pursuant thereto reached member after her death, and contract was not 
insurance policy, but agreement to offer certificates to members of insolvent association. 
vhich offer required acceptance as condition precedent to consummation of contracts with 
members. Insurer, agreeing with reeiver to insure members of insolvent mutual life 
issociation. held not liable to heirs of member for negligently delaying sending of benefit 
certificate for acceptance until after member’s death, where certificate was sent within one 
week after receiver forwarded necessary information, there were approximately 908 
members in insolvent association, and it required approximately seven different operations 
in insurer's office to properly issue certificate. Hunter et al. v. National Aid Life Asso- 
ciation. (Tex.) , 1052 
(2). Actions on agreements. 
128(2)—Petition alleging that on September 30, 1930, insurer’s soliciting agent obtained 
written application for five-year fire policy with mortgage clause attached representing 
that insurance would be in force at 12 o’clock noon on following day and that policy 
would be issued and transmitted direct to mortgagee, that plaintiff relied on promise. 
paid premium, that insurer retained premium, and that plaintiff did not discover that 
policy had not been issued until after property was destroyed on October 5, 1932, did 
not constitute claim for insurance, but invoked remedy fer damages for failure to 
promptly perform duty which facts imposed on insurer. Evidence, in action for damages 
for insurer’s failure to promptly perform duty imposed upon it by insurer’s agent 
taking application for fire policy and accepting premium, held to require submission of 
issues to jury. Rhoads v. Columbia Fire Underwriter’s Agency et al. (Neb.) 
§ 129 POWERS OF AGENTS IN RESPECT OF CONTRACTS IN GENERAL 
129-—Acts of insurer’s general. agent in notifying city board of public utilities, prior to date 
of taxicab accident, of « incellaticn of public liability polic Vv issued to taxical company 
ind thereafter notifying board of extension of policy to date after that of accident, and 
nforming taxicab company that policy would remain on records until another policy was 
pproved by board, held acts of insurer, and binding on it as respects board and injured 
passenger. Cronin v. Coyle et al.  (Calif.) 
129—Condition in policy prescribing that insurer shall not be bound unless execution of 
ent’s power shall be evidenced by written indorsement ‘on policy, is of essence of 
gent’s authority, and consent or act of agent not so indorsed is void. Drennan v. _ 
Sun Indemnity Co. of New York. (N. Y.) 115 
129--If policy is ambivuous as to its terms, no representation made by agent can bind 
pany. but. if poliew i mbiguous, construction placed upon it by agent, if it is warranted 
by language of 1 y, is binding upon company. Schultz v. Benefit Ass'n of Railway 
Employees of Chicago, Tl CS: kc) 
§ 130. APPLICATION OR OFFER AND ACCEPTANCE. 
130—Minds of parties must meet on all elements of contractua! relation before any insur- 
ance contract exists, and there must be identified parties to contract or, a least, identified 


parties to. take part in negotiations leading to contract. Ludwinska v. John Hancock 
Mutual Life Ins. Co. (Pa.) : 


(1). In general. ; 
130¢1)--Whether name signed to proposal portion of application for life policy was signature 
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of insured and whether insured’s husband acted as her agent in procuring policy pursuant 
to his plan to kill insured to collect insurance moneys held immaterial, as respects 
validity of policies issued where insured knew she was applying for insurance and did 
so in good faith. Signature of insured to application is not necessary to predicate 
issuance of valid policy, even though policy inferentially requires signature of insured to 
application. Meyer et al. v. Johnson et al. (Cal.) 1197 
130(1)—-To constitute insurance contract, there must be offer and acceptance. Belk’s Depart- 
ment Store of New Bern, N. C., Inc. v. George Washington Fire Ins. Co. (N. C.) 1109 
130(1)—-Insurance contract cannot arise in absence of meeting of minds of contracting parties 
on all material terms. Niagara Fire Ins. Co. v. Aebischer. (Okla.) 853 
130(1)—Policy and incontestable clause therein has no effect, unless some one capable of 
contracting within insurance law has contracted, and until parties bave been identified 
and their minds have met on question of whom they are respectively dealing with, ques- 
tions as to fraud and as to whether defense based thereon is precluded by incontestable 
clause do not arise. Name affixed to application for industrial life policy did not con- 
trol, so as to make policy cover life of person of that name, unless name identified 
human being it purported to. Ludwinska v. John Hancock Mutual Life Ins. Co. (Pa.) 538 
2). Necessity of acceptance and approval. 
130(2)—Sending of application for transfer of canceled fire policy to insurer’s home office 
operates as proposal for issuance of policy to assignee, which proposal must be accepted 
before valid contract arises. Where, after cancellation of fire policy for nonpayment of 
yearly premium installment, insured sold property, and application for transfer of policy 
and payment representing year’s premium on purported policy was delivered to insurer, 
destruction of property by fire before insurer had consented to assignment did not render 
insurer liable to assignee. Niagara Fire Ins. Co. v. Aebischer. (Okla.) 853 
(3). What constitutes acceptance. 
130(3)—-Where life policy provided that insured’s continuance in same occupation should 
he condition precedent to attaching of insurance, insured’s change of occupation was 
sufficient to prevent policy from going into effect. Mutual Trust Life Ins. Co. v. Ossen 
et ux CU. 3) 921 
(4). Effect of delay 
130(4)—Mere delay on part of insurer in acting on application for insurance does not 
give rise to action ex delicto. Tjepkes v. State Farmers’ Mut. Ins. Co. (Minn.) 118 
130(4)-—Mere delay in passing on application for life insurance cannot be construed as ai 
acceptance thereof by insurer so as to support an action cx contractt Even if action of 
tort may be maintained against insurer for neglect in failing » act on application ft 
iife policy where there is subsequent loss not coveres y mesura plaintiff? must t 
lish damage by showing either that other insurance ud he ven secured or tl 
applicant was an insurable risk of such character that otl msurers would be likely to 
have accepted rist Recovery could 1 t r msurer’s nevlect mn failing to act on 
appheation for life polic prior to aj ant’s death, notwithstanding testimony that. if 
notice of rejection id heen received, pliec TT) 1 \ een made to other insurers, 
where applicant wa uffering from iu u . t vas no evidence that othe1 
‘nsurance could have becn secured. Weaver v. Wes ‘ fe Ins. Co. (Mont.) 
4)—-No recovery could be had from insurer for death of applicant for insurance where 
some of answers in application, which would have been incorporated in due course in the 
policy, were false. Stone v. Prudential Ins. Co. of America. (N. Y.) 1007 
(6). Effect of acceptance and approval. ; 
0(6)—-Second insurance policy which was issued on strength of application for first policy 
by insured’s husband, who was her agent for purpose of making application, held regularly 
issued, as respects validity of second policy. Meyer et al Johnson et al. (Cal.) 1197 
131 VALIDITY OF ORAL, CONTRACTS 
(1). In general 
31(1)—-Where insurance agent authorize: v insured to keep properties insured advised secre 
tary that certain policies had bec canceled and that risk would he given to defendant 
imsured and instructed secretar 1 ire policies, but y not having complete 
ill of policies invelved at f day. left them on het sk f final completic 
following day, policies held it as to cover fire lo on rring during night time. 
notwithstanding policies h t heen signe: m 1 : Southern Motor C 
Corporation (Okla 
(2). Authority of agent 
2)--Generally, especially in € f statute providing for writing insurance only 
through resident ensed agents. agent of forers insu ce comany who has power 1 
solicit and take applications, collect premiums, and countersign and deliver policies may 
bind his principal by oral contract of insurance, or may waive policy requirement of 
written consent of company to assis of policy, and company is estopped from denying 
iuthority to make such waiver, especially when such consent is wholly due to acts of agent 
and not of insured Collard v. Universal Automobile Ins. Co (Ida. ) 8838 
132. BINDING SLIPS OR MEMORANDA 
General agent held authorized to bind fire insurer hy executing binder, even though 
binder was not delivered to insurer Connecticut Fire Ins. Co. v. Harrison et al. (Miss.) 845 
133. FORM AND REQUISITES OF POLICY. 
(1). In general. 
1)---Terms of automobile liability policy which violate statute providing standard provisions 
for liability policies or limit free force and effect thereof are illegal, policy will be held 
valid and deemed to include provision required by statute. Travelers’ Ins. Co. v. Russo 
(N ¥) 1149 
§ 136. DELIVERY AND ACCEPTANCE OF POLICY. 
(1). Necessity of delivery. 
136(1)—Benefit certificate held not voided, even though receipt therefor was not executed 
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precisely in manner prescribed by insurer, where provision of receipt constituted no 
part of certificate, but was made part of outside paper, and mere  § aaametaa which 
was not material to risk. National Aid Life Ass’n v. Murphy. (Tex.) 
1)—Negligent delay in sending benefit certificate for acceptance, pursuant to agreement 
with receiver to insure members of insolvent mutual life association, until after member’s 
death, did not render insurer liable on certificate, since negligence of one of parties which 
may have presented consummation of contract cannot be given effect of having brought 
contract into existence. Hunter et al. v. National Aid Life Association. (Tex.) 
(2). Sufficiency and effect of delivery. 
2)-Where soliciting agent handed policy to insured’s husband, who was her agent for 
purpose of making application for policy, and sent policy to insurer with application 
signed by agent for change in policy providing for semiannual instead of annual payment 
of premiums, along with cash and note payable to agent, who had signed insured’s name 
thereto, for amount of premium, policy was both paid for and delivered, as respects 
validity of policy, notwithstanding that reissued policies were never delivered to insured 
or any one in her behalf. Meyer et al. v. Johnson et al. (Cal.) 1197 
(2)--Industrial life policy could not be considered as delivered, actually or constructively, 
betore policy, postdated by four days, was mailed to local agent, so as to authorize recovery 
thereon for previous death of insured, where policy provided that it should not take effect 
prior to date thereof nor unless contract was delivered during lifetime of insured. Life 
& Casualty Ins. Co. v. Palmer. (Ga.) 190 
(4). Effect of condition as to delivery while insured is in good health. 
136(4)—Provision in life policy, issued without medical examination and without application 
being attached to an made part of policy, that policy should not take effect unless 
insured was in “sound health” on date of delivery precluded recovery on policy only 
if condition of insured’s health changed between time of taking @ lication and date 
of delivery. Interstate Life & Accident Ins. Co. v. McMahon. (Ga.)..... 466 
+)—Evidence that insured died of cancer which existed when policy was issued precluded 
recovery on industrial policy providing that it should not take effect unless insured was 
in sound health when policy was issued. Farage v. John Hancock Mut. Life Ins. 
Co. (Mo.) ; : ; 990 
4)--Life insurer held entitled to cancellation of policy delivered to applicant while insane, 
where application provided that policy should not become effective until issued and received 
by applicant and full first premium paid while applicant’s health was the same as 
described in application, which stated that — had never been insane. Prudential 
Ins. Co. of America v. Drucker. et al. (N. Y. 239 
4)—-Provision in application for life insurance decindbiiae insured to be in good health at 
time of delivery of policy is for insurer’s benefit. Whether insured is in good health at 
time of delivery of life policy depends on particular facts and circumstances. Mid 
Continent Life Ins. Co. v. Trumbly.  (Okla.) 243 
136(4)—Insurer desiring to exclude every disease, though latent and unknown, by phrase 
“good health” in policy requiring insured to be in good health on delivery of policy, it 
must do so by distinct and unmistakable language, since such phrase as used in ordinary 
sense implies state of health unimpaired by any serious malady of which person 
himself is conscious and does not mean that he has no latent disease of which he is 
wholly unconscious. Whether insured is in good health at time of delivery of life 
policy depends on circumstances of each case and ordinarily is for determination of 
trier of facts. National Life & Accident Ins. Co. v. Wicker. (Okla.) 
136(4)—In action on benefit certificate, insurer which absorbed benefit association issuing 
original certificate held estopped to rely upon alleged breach of provision which precluded 
liability, unless certificate was delivered into manual possession of insured while he was 
in good health, where such provision was unauthorized by absorption agreement which 
constituted basis for transfer of insurance. National Aid Life Ass’n v. Murphy. (Tex.) 
4)—Where insured was in sound health, when applying for life policies, but thereafter, 
and before delivery of policies, became afflicted, without parties’ knowledge, with 
obscure blood disease ultimately causing death, beneficiaries could not recover on policies 
containing provision requiring insured to be in sound health at time of delivery of poli 
cies and payment of premium; such provision not being modified by provision that. state 
ments in application should be deemed representations and not warranties. Continental 
Illinois Nat. Bank & Trust Co. of Chicago v. Columbian Nat. Life Ins. Co. (U. S.) 
4)—Under stipulation of life policy that insurance shall not attach on delivery of policy 
unless insured is in good health, question is not of the good faith of insured in accepting 
deiivery of policy, but only of existence of fact which is made condition precedent 
to policy’s going into effect. Where condition precedent of life policy required insured’s 
health to be same at time of delivery of policy as described in application, wherein 
insured stated that he had no disease of heart or blood vessels, such was state of health 
which was required to exist when policy was delivered, to effectuate insurance. New 
York statute providing that falsity of statement in application for policy shall not bar 
right to recovery unless false statement was made with actual intent to deceive, or unless 
it materially affected acceptance of risk, held not to avoid effect of condition precedent 
of life policy requiring state of health at time of application to be same when _ policy 
was delivered, where application was signed in Massachusetts and policy was mailed from 
Illinois to agent in Massachusetts, which agent mailed policy to insured in New York 
ind received premium by mail in Massachusetts, and insurer had no office and did no 
lusiness in New York. New York statute providing that falsity of statement in appli- 
cation for policy shall not bar right to recover unless false statement was made with 
actual intent to deceive, or unless it materially affected acceptance of risk or hazard, 
should not be interpreted to forbid contracting on conditions precedent. Insurer held 
entitled to cancel life policy which, as condition precedent to insurance becoming effective, 
required insured’s health to be same at time of delivery of policy as described in applica- 
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tion, wherein insured stated that he had no disease of heart or blood vessels, where at 
time policy was delivered insured suffered from coronary thrombosis caused by condition 
of coronary sclerosis, notwithstanding insured did not know that he suffered from such 
disease when policy was delivered. Mutual Trust Life Ins. Co. v. Ossen et ux. (U. S.) 
$§ 137. PAYMENT OF PREMIUM OR DUES. 
ss _ (3). What constitutes payment in general. 
137(3)-—-Employee’s recovery on group insurance certificate held not precluded by fact that 
premiums were paid by employer or by fact that certificate depended upon master policy 
between employer and insurer. Liner v. Travelers’ Ins. Co. (Ga.) 
137(3)—Where agent of insurer allegedly accepted as payment of premium of life policy 
a personal credit on_ purchase pone of automobile and note payable to agent, and 
insurer’s repeated efforts to deliver policy were unsuccessful because of applicant’s 
inability to pay premium, and five months after issuance of policy, which had been 
returned to home office for cancellation, and after applicant had become seriously ill, 
premium was tendered and delivery of policy demanded, no recovery could be had on 
policy on death of applicant. Jones v. American National Life Ins. Co. (La.) 
138. VALIDITY IN GENERAL. 
(1). In general. 
1)—-Proviso of act to incorporate companies doing life or accident insurance business 
on assessment plan that nothing therein should be construed to permit contract promising 
fixed cash payment to living policyholder. except in contingency of total physical disability, 
deprives such corporations of power to promise such payments, in absence of actual total 
physical disability, proof of which cannot be waived. Pattison vy. Tllinois Bankers’ 
Life Ass’n et al. (IIl.) ; 
1)—Insurance contract which attempted to limit statutory requirements for standard 
provisions for liability policies held illegal and unenforceable. Travelers’ Ins. Co. v. 
Russo. Ch, F2) 
138(1)—Life insurance contract, procured by beneficiary with predetermined intent to murder 
insured, is wholly void at its inception. Henderson v. Life Ins. Co. of Virginia. (S. C.) 
138(1)—Public policy held not violated by so construing liability policy as to include punitive 
damages recovered by person injured by insured corporation’s truck, where insured did 
not participate in or authorize negligent acts of driver. who had not theretofore been 
guilty of similar acts. Ohio Casualty Ins. Co. v. Welfare Finance Co. (U. S.) 
139. LEGALITY OF OBJECT. 
Policy wherein insurer agreed to pay sums for which insured became liable for injuries 
“accidentally sustained” caused by the negligent operation of the described automobile 
held not violative of public policy and to permit recovery by insured only when it is 
established that his liability was caused by his negligence and not by his intentional 
wrong. Miller v. United States Fidelity & Casualty Co. | ( Mass.) 
§ 141. ESTOPPEL OR WAIVER AS TO DEFECTS OR OBJECTIONS. 
(1). In general. 
141(1)—Benefit of estoppel of insurance company to deny oral automobile liability insurance 
contract, made by its agent, would not extend to perscn suing insurer on judgment 
against insured for injuries caused by automobile. Provisions, which are not for 
benefit of either party to written insurance policy in which contained, but solely matter 
of statutory requiremert, cannot be held to be included in oral insurance contract 
founded on equitable doctrine of estoppel. Walters v. West American Ins. Co. et al. 
(Calif.) a eee ok : } 
(2). Payment of first premium. 
(3). — By acknowledgment of receipt of premium. 
3)—In action to recover premium, acknowledgment of payment contained in health 
and accident policy is only prima facie evidence of payment, but, where nonpayment 
of premium is interposed as a defense to action on policy by beneficiary, acknowledg- 
ment in policy of payment of premium is conclusive, in absence of fraud. Where 
health and accident policy delivered to named person insured him in consideration of 
payment of quarterly premium in advance and question in application of whether 
insured agreed that policy should not be in force until payment in advance of policy 
fee and first premium contained no answer by insured, insurer was estopped in 
beneficiary’s action on policy to claim that policy had never been in force because of 
nonpayment of first premium. Payment of policy fee or first premium was not a 
condition precedent to effectiveness of health and accident policy delivered to insured, 
where policy contained acknowledgment of payment if premium in advance and question 
in application of whether insured agreed that policy should not be in force until pay- 
ment in advance of policy fee and first premium contained no answer by insured. 
Krisberg v. Inter-Ocean Casualty Co. (N. M.) 
(4). Estoppel of insured 
141(4)—Beneficiary held not estopped to sue on life policy because insured received and 
retained policy without complaint as to date in policy for its beginning, where insurer 
was not preiudiced. Great Southern Life Ins. Co. v. Alcorn. (Texas) 
§ 143. REFORMATION. 
(3). Fraud and mistake in general. 7 . s 7 
143(3)—Where beneficiary of industrial life policy requested duplicate pei and insurer’s 
clerk selected policy, superficially the same as original and marked it duplicate when 
it was not, there was mutual mistake, and insurer could have policy reformed. Long 
v. First National Life Ins. Co. (La.)...... sete eeeeeeeens prestgeeees 
143(3)—Policy containing mistake may be reformed so as to properly express intention of 
parties. Insurer held entitled to reformation of life policy to conform with true 
intention of parties under facts showing that amount of insurance parties intended 
should be issued as amount as recorded in insurer's files and not as stated in policy. 
Singleton v. First National Life Ins. Co. (La.) 
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143(3)—Where insured’s answer alleged and evidence showed in insurer’s interpleader suit 
that provision of fire policy for payment of loss to mortgagee bank as its interest 
might appear was written so as to cover all buildings on two tracts of land, one of 
which was not subject to trust deed, by mutual mistake of insurer’s agent, insured, 
and bank, court should have treated policy as reformed to conform to parties’ real 
agreement. Cox v. Hartford Fire Ins. Co. et al. (Miss.). Pah Wes tt aietee 

143(3)—Contractor ordering fire insurance over telephone without stating ownership of 
property, and receiving policy which was void if insured’s interest was other than sole 
and unconditional ownership, held not entitled to reformation of policy to cover his 


interest after loss, since there was no mutual mistake and no fraud by insurer. 
Cardinal v. Mercury Ins. Co. et al. (N. Y.) ‘ 


143(3)-——Representations of agent due to ignorance of terms 
of effect thereof do not warrant reformation to conform to representations, where there 
was no intention by insurer’s agent to deliver different contract from that contained in 
usual policy form. To justify reformation of insurance contract, there must have been 
antecedent agreement which contract through mutual mistake, or mistake and fraud, failed 
to express; and proof of mistake must be very clear and satisfactory. Kelly-Dempsey 
& Co. v. Century Indemnity Co. (U. S.) : 

(4). As to property or interest covered. 

143(4)—-Where fire policy was issued on building ‘‘occupied as a dwelling house” but building 
in fact had never been occupied, and at time policy was issued was under construction, 
which fact insurer’s agent knew, but both insured and agent intended that building 
should be covered by insurance in its then condition and premium was paid with that 
understanding. insured, upon destruction of building by fire before completion, was 
entitled to have policy reformed so as to express real intention of parties. Springfield 
Fire & Marine Ins. Co. of Springfield, Mass. v. Martin. (U. S.) 

(8). Right to reformation. 

143(8)—-Insured’s negligent failure to discover mutual mistake of himself, insurance agent, 
and mortgagee bank in including insurance of house on land not covered by trust deed 
to bank in clause providing for payment of loss to bank as its interest might appear 
held not to estop insured from demanding enforcement of fire insurance contract accord- 
ing to parties’ undisputed intention. Cox v. Hartford Fire Ins. Co. et al. (Miss.) 

143(8)—Clause making hfe policy incontestable one year after issuance, but which provided 
where insured’s age was misstated amounts payable would be such as premiums paid would 
have purchased at correct age held not to preclude counterclaim by insurer. when sued ot 
policy, for reformation to conform policy to insured’s true age, notwithstanding reforma 
tion was asked more than vear after policy was issued Grenis et al. v. Prudential Ins 


Co. of America. (N. Y.) 
§ 144. MODIFICATION. 
(1). In general 


144(1)—Suit on group insurance certificate, which originally provided for payment of total 


disability benetits in single payment or installments, at employer’s election, held main 
tainable for full amount of insurance payable upon total disability, where employer refused 
to elect, although, after insured became totally disabled and before he furnished insurer 
with proof of disability, insurer, with employer’s consent, amended master policy to 
provide for payment in installments only. Tiner v. Travelers’ Ins. Co. (Ga.) 
§ 145. RENEWAI 
(1) In general 


145(1)— Automobile liability policy renewing former policy if issued without insured’s know] 


edge and returned by insured’s wife to agent without insured’s knowledge and without 
payment of premium before date of accident, held not in force when accident occurred, 
since it had never been accepted by insured. Paccione et al. v. Home Indemnity Co., 
New York (A. X.) 
(2). Powers of agents. 
145(2)—-Where insurance agent has power to issue policy in first instance, he has power also 
to renew such policy, and to extend its terms. Cronin v. Coyle et al. (Calif.) 880 
ance agent held not authorized to make oral contract which would be binding 
on i w fire policies where made nine months before old policies expire 
Mere fact that one is insurance agent does not show that he has implied power to mak 
oral agreement on behalf of principal to renew insurance at remote time in future, thoug! 
having power orally to agree to renew expiring policy or to agree to issued policy in 
reasonable time. St, Paul Fire & Marine Ins. Co. et al. v. Trustees of Christian Churel 
of Somerset (Ky.) 
(BB) CONSTRUCTION AND OPERATION. 
§ 146. APPLICATION OF GENERAI, RULES OF CONSTRUCTION. 
(1) In general 
146(1)—In determining intention of parties to. life policy, language of policy, should be 
read in light of the business transacted. Columbian Mutual Life Ins. Co. v. Vasser. 
(Ala. ) ee 5 ; 3 
140(1)—Automobile lability policy is to be interpreted from its four corners. Hill v. Ocean 
Accident & Guarantee Corporation. Ala.) 
146(1)—Supreme Court must apply the law to unambiguous terms of life 
consideration. Daugherty v. General American Life Ins. Co. (Ark.) 
146(1)- Courts cannot create a new contract for the parties by a forced construction of plai 
and explicit terms of insurance policy. Carabelli v. Mountain States Life Ins. Co. et 
(Cal. ) } 
146(1)—All rules of construction of insurance contracts are subservient to rule requiring 
construction to carry out intention of parties. Public Indemnity Co. of Newark, N. 
J. et al. v. Yearwood. (Ga.) 663 
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146(1)—Life policy should be construed, not through the magnifying eye of a_ technical 
lawyer, but rather from the standpoint of what an ordinary man would believe policy 
to mean. Murphy v. New York Life Ins. Co. (Ia.) 32 

146(1)—Insurance contract must be reasonably interpreted as a whole so as to effectuz ally 
carry out intention of parties within clear meaning of terms employed. Brotherhood 


of Railroad Trainmen v. Wilkins. (Ky.) 


146(1)—Parties to insurance contract can contract for what accidents and risks 


34 
policy is 
o cover, and court will not make new or different contract for parties under guise of 
construction. North American Acc. Ins. Co. v. White. (Ky.) 1069 
146(1)—Purpose of insurance policy is to provide indemnity against losses of which policy 
relates and every rational intendment is made by law to effectuate main design of 
parties. Rosenthal v. Monarch Life Ins. Co. (Mass.) : . 585 
146(1)—Accident_ policy must be construed as a whole to determine insurer’s tiability. 
Sampson v. Postal Life & Casualty Ins. Co. (Mo.) 





99 
(1)-—h — policies involving small amounts are usually intended to furnish availabk 
means for burial expenses or expenses of last illness of persons having small or no 
states to be administered through probate courts, and courts will strive to effectuate such 
purpose. Plummer v. Metropolitan Life Ins. Co. et al. (Mo.) 995 
146(1)—Insurance contract should be given reasonable construction so as to effectuate its 
purpose. Moore v. Pacific Mut. Life Ins. Co. of California. (Neb.) 588 
»(1)—-Imsurance policy is a “contract,” and its terms and conditions must be interpreted 
ind construed same as any other contract. Drennan v. Sun Indemnity Co. of New York. 
a ot 1154 
14o(1)-——-Court m give effect to all pelicy provisions if they can be construed harmoniously 
Great Southern Life Ins Aleorn. (Texas 
146 ‘Word **¢ tuse”” contract or other legal decument, such as insurance policy means 
ngle paragraph or ulivision of one of subdivisions of document, and, where subdivision 
t marine policy covering collision and tower’s liability was concluded by sentence pro- 
viding that “this clause’ should not include liability for death or personal injury, words 
“this clause” referred to everything contained in clause or subdivision covering collision 
ind tower’s liability Bee Line Transp. Co. v. Connecticut Fire Ins. Co. of Hartford 
CU; 3) 872 
(2). Language of policy. 
140(2)—Terms of life policy must be given their usual and ordinary meaning, where 
language is clear and concise and but one interpretation can be given thereto. Daugh- 
erty v. General American Life Ins. Co. (Ark.). a eae aa rae 24 
146(2)—Ordinary and legal meaning of words employed in policy must be considered in 
construction of policy. 


Public Indemnity Co. of Newark, N. J. et al. v. Yearwood. (Ga.) 663 
to(2)—Automobile liability insurance contract as whole must be construed as any other con 
tract and la ge thereof accorded its popular and usual significance. Neither party to 


unambiguous surance contract can be favored in construction thereof. Shedd yv. Auto 
mobile Ins. Co. et al. (Ind.) 893 

146(2)—Court interpreting apparently conflicting provisions of insurance contract assumes 
that each provision of policy was purposely incorporated therein, and cannot disregard 
one provision, if by reasonable interpretation, 
















both provisions of policy may be retained. 
Hill v. National Life & Accident Ins. Co. (La.) 577 
2)—Contracts, including insurance policies, which are unambiguous are not open to con 
struction and must be enferced as itter Indemnity Ins. Co. of North America v 
Geist et al ( Mich.) 387 
2)-—-Language of accident pelicy which is clear and unambiguous must be enforced in its 
plain. ordinary, and pr est Irwin v ravelers’ Ins. Co. (N. Y.) 207 
1446(2)-—Language of automobile fire policy providing for certain monthly depreciation must 
be construed as of date of policy Oison vy. State Farm Mutual Automobile Ins. Co. 
(Ss. Bi 914 
$o(2)—-Contracts of insurance will be construed according to 


terms which the parties have 
used, in their plain and ordinary sense. Pacific Mutual Life Ins. Co. v. Hobbs. (‘Tenn.). .1046 
+6(2)—Insurance contract, like other contracts, must be construed in accordance with its 
plain terms, and effect must be given to all of its provisions, where that may be done 
without doing violence to ordinary rules of law or construction. Texas Prudential 
Ins. Co. v. Wiley. (Tex.) ; 1050 
146(2)—Insurance contracts, like other contracts, must i 


. be construed according to terms 
which parties have used, to be taken_and understood, in absence of ambiguity, in their 
plain, ordinary, and popular sense. Davies v. Hartford Fire Ins. Co. (U. S.) 600 


(3). Liberal or strict construction. 

146(3)—Life policies must be construed most strongly against insurer, but unreasonable con- 

struction is not authorized. Columbian Mutual Life Ins. Co. v. Vasser. (Ala.) 453 
146(3)—Rule that doubtful language in policy is to be construed most favorably to insured 

is not to be carried to extent of construing policy contrary fo manifest intention of 

parties thereto. New York Life Ins. Co. v. Crumpton. (Ala.) 445 
140(2)—Insurance contracts subject to more than one construction are construed against 

nsurer and favorably to insured, though full lexicographical significance of words must 
v ignored. Rule requiring insurance contracts subject to more than one construction 
to be construed against insurer does not authorize courts to rewrite contract for parties 
or refine away terms of contract expressed with sufficient clearness to covey parties’ 
ntent and meaning. Protective Life Ins. Co. v. Hale. (Ala.) 


} 


704 
140(3)—-Ambiguous or inconsistent conditions in life policy must be construed against 
insurer where construction adopted is rational. Equitable Life Assur. Soc. v. Hill. 
(Ala.) 932 


Rule that doubtful 





language in policy is to be construed most favorably to ! 
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not to be carried to extent of construing such policy contrary to manifest intention of 
parties. Hill v. Ocean Accident & Guarantee Corporation. (Ala.) : Beas 1326 
1406(3)——Insurance contract, being written by insurer, must be strictly construed as to insurer 
and liberally as to insured. Interstate Life & Accident Co. v. Lange. (Ark.) : 1280 
146(3)— Rule that insurance policies should be construed liberally in favor of insured applies 
only where the policy presents some uncertainity or ambiguity. Carabelli v. Mountain 
States Life Ins. Co. et al. (Cal.) ; 1199 
146(3)--When policy is so framed as to leave room for two constructions. words used should 
be interpreted most strongly against insurer. Morehouse v. Employers’ Liability Assur 
ince Corp. (Conn.) 369 
140(3)—-Life policies with disability clauses are construed scmewhat strictly against insurer 
by whom policies were drafted, but such construction cannot be carried to point of 
making new contracts for the parties nor destroying their plain and unambiguous agree 
ment. Prudential Ins. Co. of America v. Litzke. (Del.) 
3)—Rules that disability provisions of life policy should be construed most strongly 
against insurer, and that whenever legally possible construction favorable to insured 
should he given apply only where terms of policy are of doubtful meaning and have no 
application where contract is wholly free from ambiguity. Principles of interpretation 
applicable to contracts of insurance are the same as those which obtain in other contracts, 
and rule that they should be construed favorably to insured where legally possible 
does not warrant creation of a non-existing ambiguity for avoidance of hard consequences 
or the twisting of a contract into another form of contract not contemplated by the 
parties by forcing from plain words unusual and unnatural meanings under the guise 
of construction. Holtz v. New York Life Ins. Co. (Del.) 
146(3)—Where insurance contract contains mutual stipulations, each must be construed 
favorably to party entitled to claim its benefit. Shedd v. Automobile Ins. Co. et al. (Ind.) 
146(3)—Policy should be construed liberally in insured’s favor. Weininger et al. v. Metro- 
politan Fire Ins. Co. et al. (IIl.) ‘a ; ‘ d ; 
146(3)—Life insurance contract should be construed against insurer so as to give insured 
all possible benefits under the policy. Murphy v. New York Life Ins. Co. (Ia.) 
146(3)—Group life policies are contracts and, like other contracts, must be enforced accord- 
ing to their terms; but, being contracts of insurance, they must be construed liberally 
7 nee of insured. Zeigler v. Equitable Life Assurance Society of the United States. 
(la, i : 
146(3)—-Generally, insurance contracts must be most strongly construed against insurer and 
in favor of insured, especially where forfeiture is involved. Parker v. Iowa Mut. 
Tornado Ins. Ass'n (la.) 
146(3)-—If policy is susceptible of more than one construction, construction most favorable to 
insured must be adopted. Tripp v. United States Fire Ins. Co. of New York. (Kan.) 
146(3)—-Court will construe ambiguous insurance contracts strictly against insurer and 
liberally in favor of insured, and will adopt interpretation which will protect insured 
in preference to interpretation which will defeat insured’s claim, although court cannot 
disregard unambiguous provisions of contract and cannot make new or different contract 
enlarging or diminishing rights and liabilities of parties, where meaning of language 
employed to define or limit such rights or liabilities is obvious. Brotherhood of Rail- 
road Trainmen v. Wilkins. (Ky.) 
146(3)—-In construing policy, that view should be adopted. if possible. which will sustain. 
rather than forfeit, tl mtract. Sun Life Assur. Co. of Canada v. Wiley. (Ky.) 
] f will be construed most strongly against insurer who has 
of parties is expressed may be resorted to only when 
ww of language is doutful. Mendelsohn yv. Autom: 


All ambig no oimsuri e policy 1 t be resolved in insured’s favor. Hallock v 

Income Gua 2 

) -While cour will : vrite new contract for the parties. they will construe life insu 

nee contract ae ason: manner so as to avoid forfeitures arising from benefi 
ciary’s failure to m oan impossible act Lukazewski v. Sovereign Camp, W. O. W. 
(Mich.) 

146(3)—Insurance contract, in case of doubt, is to be liberally construed in insured’s 
favor. Moore v. Pacific Mut. Life Ins. Co. of California. (Neb.) 

146(3)—Where insurance policy is reasonably susceptible of two interpretations, the one 
more favorable to assured will be adopted. Standard Accident Ins. Co. v. Harrison- 
Wright Co. (N. C.) 

146(3)—Insurance contracts under which it is sought to create forfeitures will be construed 
most strongly against insurer and will never be extended beyond strict words of policy 
nee forfeitures are not favored by courts Luppino v. Firemen’s Ins. Co. (N. J.) 

146(3)—-Waiver of premium clause of life policy, being in inturer’s language will be con- 
strued as favorable to insured as possible without doing violence to wording of clause. 
Rosenthal v. Colonial Life Ins. Co. of America. (N. J.) 

146(3)-—-Alleged ambiguous health and accident policy, which has been drawn by insurer, must 
be construed nst insurer and in favor of insured. Friedman vy. Massachusetts Acci 
dent Co. (CN. ) 


146(3)—Policy must be most strongly construed in insured’s favor and against insurer. 
Washington Fidelity National Ins. Co. v. Herbert. (Ohio) aes 

146(3)—Wherever there are two constructions that can be placed upon policy, construction 
most favorable to insured will be adopted. Schultz v. Benefit Ass’n of Railway Employees 
of Chicago, Ill. (S. C.) 

146(3)—Policies being written by insurer must be liberally construed in favor of insured ar 
beneficiary so as to avoid defeating without plain necessity claim for indemnity, and, 
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when words used may, without violence, be given two interpretations, that which will 
sustain claim and cover loss should be adopted. Federal Life Ins. Co. v. Raley. (Tex.) 10355 
146(3)—Forfeiture conditions contained in insurance policy must be strictly construed against 
insurer. First Texas Prudential Ins. Co. v. Ryan et al. (Tex.) 09 
146(3)—Rule as to construing insurance policy most strongly against insurer does not 
justify court in attributing to language used meaning different from its ordinarily and 
commonly accepted meaning, in absence of anything to show that language was intended 
to have different meaning. Weinberger Banana Co., Inc. v. Phoenix Assur. Co., 
Limited of London. (U. S.) ; . 
146(3)—Ambiguous policy provision should be construed in favor of insured to avoid 
forfeiture. National Union Fire Ins. Co. of Pittsburgh, Pa. v. California Cotton 
Credit Corporation. (U. S.) ; , , “e 4 
146(3)—Terms of fire policy of doubtful meaning will be construed most favorably to 
insured, but this rule of construction furnishes no warrant for avoiding hard con- 
sequences by importing into contract ambiguity which otherwise would not exist or 
under guise of construction by forcing from plain words unusual and unnatural mean- 
ings. Davies v. Hartford Fire Ins. Co. (U. S.) 

146(3)—Any ambiguities in marine fire policy resulting from incorporation therein of New 
York Standard Form, which was drawn for different kind of insurance, must be borne 
by underwriter. Schmutz v. Employees’ Fire Ins. Co. (U. S.) 

146(3)—-Insurance contracts should be construed according to sense and meaning of terms 
parties have used, which terms ought to be given their plain, ordinary, and popular 
meaning, and it is only where contract is fairly susceptible of two interpretations that 
rule of liberal construction in favor of insured may be applied. If language of policy is 
reasonably open to two constructions, the one more favorable to insured will be adopted. 
Sentinel Life Ins. Co. v. Blackmer. (U. S.) 1058 

146(3)--Insurance company, selecting terminology of public liability policy, cannot be per 
mitted to adopt one meaning of word used therein in selling policy and another in avoiding 
liability thereon, if capable of two constructions. George W. Deer & Son v. Employers’ 
Indemnity Corporation et al. (U. S.) 

146(3)—Ambiguity in policy must be resolved in faver of insured O'Toole et ux. \v 
Empire Motors, Inc. (Mercer Casualty Co., Garnishee). (Wash.) 411 

146(3)—-Any conflicts or ambiguities in life. health, and accident policies must be resolved 
against insurer. Pearson v. Supreme Liberty Life Ins. Co. (W. Va.) 271 

146(3)—Where there is room for construction, insurance contract inust be construed most 
favorably to insured. Vinograd v. Travelers’ Protective Ass’n of America. (Wis.) 110 
147. WHAT LAW GOVERNS 
(2) Place of contract 

147(2)—Place where final act occurs which makes insurance binding is place of contract, and 
validity and construction of contract are determinable by laws of that place. Bukowski v. 
Security Benefit Association of Topeka. Kansas. (Ia.) 1 

147(2)—-Interpretation of life policy which had been issued in Kansas, but exchanged for 
policy which, together with tmeurer’s contract of assumption. was executed in Missouri 
held governed by laws of Missouri. Hart Missouri State Life Ins. Co. (Mo.) 

147(2)- Contract between Iowa traveling men’s association and Texas resident, to whom mem 
hership certificate covering accident insurance was mailed from Towa held Iowa contract. 
especially im view of terms of contract and by-laws providing that deposit of member 
ship certificate in mails in Towa completed centract Oliver v. lowa State Traveling 
Men’s Ass'n (U. S.) 

(3) Place of performance 
3) +-Where employee group policy was executed in New York, but certificate of insurance 
was delivered to employee and premiums were collected in Texas, contract was governed 
= of state nd insured was entitled to penalty and attorney's fees, though New 
k laws did not authorize them. Metropolitan Life Ins. Co. v. Pribble ( Tex.) 
CONSTRUING TOGETHER POLICY AND ACCOMPANYING PAPERS. 
(2). Application as part of the contract. 
Where life policy stated that policy and application constituted entire contract, whole 
ipplication was necessary to constitute the contract. Meyer et al. v Johnson et al. (Cal.) 
151(2)—Where policy recited that it was issued in consideration of application and _ that 
attached application, signed by insured, was made part of policy, application and policy 
constituted contract between parties. Larsen v. Metropolitan Life Ins. Co. (Mass. 
151(2)—-Where_ representations contained in application become part of insurance contract 
by annexation in accordance with statutory command, or without such annexation whe 
Legislature has not given such command, representations should be given effect m so 
at least, as they do not violate public policy of state. Axelroad v. Metropolitan Lif 
Ins. Co. (N. Y.) 1000 
51(2)—Life policy and application therefor compromise entire contract. Texas Prudential 
Ins. Co. v. Wiley. (Tex.) 1050 
151(2)—Where policy indemnifying against loss of jewelry made no reference to application 
and did not purport to make application or any other writing a part of policy, policy 
constituted entire contract. Transcontinental Ins. Co. v. Stanton. (U. S.) 156 
152. CONSTRUING STATUTES AND CHARTER, BY-LAWS, OR RULES OF 
INSURER AS PART OF POLICY. 
(4%)..$ -————_— 

152(14)—Definitions and provisions contained in accident insurance company’s manual which 
was not made part of insurance contract were not binding upon assured. Standard 
Accident Ins. Co. v. Harrison-Wright Co. (N. C.) 

(3). Statute ind ordinances. 
(3)-—In policy insuring automobile owner. provision that terms and conditiens conflicting 
with state law should be inoperative and that specific statutory provision should super 
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le inconsistent held not to meorporate. 


is part of contract, state statute 
iwhorizing action by inju persor 


agaist msurer, when statute was void because not 
signed by Governor within thre lays after adjournment of Legislature Morehouse 
Employers’ Liability Assurance Corp. (Conn.) 
152(3)-—Full valued policy statute becomes a part of 
face value of such 


aby 
every policy within the statute, and 
policy is liquidated damages agreed on by the parties in accordance 
vith statute despite any provisions of policy inconsistent therewith. Hart v. North 
British & Mercantile Ins. Co. (La.) 1098 
§ 153. USAGES OF BUSINESS. 
153—Growers’ sale of cotton ‘“‘on call’? held within contemplation of parties to cotton crop 
policies and not in violation of policy provision requiring growers to use due diligence 
to insure marketing, where call sales of cotton were admittedly customary and were 


not expressly forbidden. National Union Fire Ins. Co. of Pittsburgh, Pa. v. California 
Cotton Credit Corporation. (U. S.) see ; 
i54. CONSTRUCTION BY PARTIES. 
Life policy which stated that premiums were due April 15, July 15, October 15, and 
January 15, and that policy was effective on date of delivery, and to which was attached 
ipplication which made effective date of policy April 15, 1919, held to show reasonable 
uubt as to date annual premium was due so as to require construction of policy as it 
ts understood and acted upon by insured and insurer. Scotten vy. Metropolitan Life 
Ins. Co., Ine. (Mo.) 
ont TO CONTRACT AND RELATIONS BETWEEN THEM. 
(1) n ge ral 


Liability insurer held liable under statutory policy to judgment creditor of person 


rating trucking business at time of accident under certificate of public convenience 
ased person, who was designated as the 
ssured, was subsequent! ended by including the name of person operating business 
time of accident Under statutory liability policy for use and benefit of persons 
jured by person holding certificate of public convenience and necessity for operation of 
truck, state is the real beneficiary and insurer is liable to person injured by certificate 
holder. Liability insurer held liable under statutory policy covering holder of certificate 
of public convenict ind necessity, though permit was in name of deceased person whom 
policy also designated as assured, where insurer had given Corporation Commission no 
notice of intention to cancel policy before accident United States Fidelity & Guaranty 
cA. 4 Iliubatka. Okla.) 
§ 161. PROPERTY COVERED BY INSURANCE AGAINST FIRE OR OTHER 
CAUSE OF LOSS. 

163 — DESCRIPTION OF PROPERTY. 

(5). Merchandise and stock in trade. 
163(5)—Men’s suits and furnishings, comprising relatively small 


hd necessity, whe t perniut Bt name of dece 


portion of stock of 


merchandise contained in retail store, held covered by fire policy describing insured 
property as stock of merchandise consisting chiefly of dry goods, shoes, ladies’ ready- 


to-wear, etc., and such other merchandise as is usually kept for sale in dry goods stores. 
Camden Fire Ins. Ass’n of Camden, N. J. v. Kouri. (Okla.) .. 648 

§ 170. AMOUNT OF INSURANCE. 

B72 VALUED POLICY. 

17 Where insured was sole and unconditional owner of insured building and ef lot on which 
t was located, fire insurance was on ‘‘property immovable by nature’ within full valued 
policy statute. Hart v. North British & Mercantile Ins. Co. (Ia.) 1098 

S173. SPECIAL PROVISIONS OF POLICY. 

173—Provisions in accident policies and life policy relating to disability benefits must be 
given a reasonable construction. Cooper v. Metropolitan Life Ins. Co. (Pa.) 108 

§ 175. COMMENCEMENT OF RISK. 

175--Where health and accident policy provided that it should be effective from April 20. 
1933, to April 15, 1934, and that commencing on “fifteenth day of the next month follow- 
ing’’ insurer would pay certain sum to insured under sickness provisions, insured held 
covered as to health provisions from date of insurance, since words ‘‘commencing on the 
fifteenth day.of the next month following’’ applied, not to coverage, but to time of initial 
payment. Friedman vy. Massachusetts Accident Co. (N. Y.) 
Life policy executed Angust 7th. and mailed to insured three times before being 
received by insured on November 8th, held not effective until latter date. in view of 
statement in application providing that contract should not be binding until receipt and 
weeptance by insured and insurer’s secret instructions to agent not to deliver policy if 
nsured had been ill at any time since application. Great Southern Life Ins. Co. 
Alcorn. (Texas) 

175—Stipulation in cotton crop policy to the effect that it was not valid until counter- 
signed by an authorized agent of the insurer was one which insurer had a legal right 

to make and constituted a condition precedent to the validity of the policy. Provision 

in cotton crop policy fixing effective date of insurance thereunder at a time when the 

policy was countersigned by fully authorized and legally commissioned agent of 

insurer controlled as against a conflicting provision in the application which made the 

olicy effective 72 hours after application was signed by applicant and insurer’s agent. 

to ee Fire Ins. Co. of Pittsburgh, Pa. v. California Cotton Credit Corpora- 

tion. . . ‘ . me's a 

176. TERM AND DURATION OF RISK. 

177. ——- TERM FIXED BY POLICY IN GENERAL. 

Where group policy terminated insurance on termination of employment, word ‘‘employ- 
ment” referred to status rather than contractual relation, and “termination of employ- 
ment” meant termination of which employee had knowledge, and did not mean cessation 
of active employment or termination of contract of employment. Beneficiary held entitled 
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ecover on group policy terminating insurance on termination of employment and 


mtemplating certificate entitling employee to individual policy if requested within 31 
lays after termination of employment, where employee was temporarily laid off, and 
‘ight months later his name was removed from pay roll without notice, and employee died 
within 31 days thereafte: Emerick v. Connecticut General Life Ins. Co. (Conn.) 
177—In suit on group policy, verdict for total disability benefits held properly computed on 
basis of increased policy of $2,000 rather than original policy of $1,000 notwithstanding 
application for benefits was made before issuance of increased policy, where insured 
did not press his claim, returned to work, and did not file new claim until after 
increased policy was issued. Metropolitan Life Ins. Co. v. Lovett. (Ga.) 
Insured d not recover on group policy imposing liability for amount of tsurance 
n force ‘tat the time of the receipt of the due proofs’ of disability, where insured’s 
rtificate was canceled on notice from employer five months after discontinuance of 
nsured’s employment and insured did not submit proof of disability until two years afte: 
incellation, althongh insured was disabled when employment was discontinued, 
volicy provided that in such case insurance would remain in force during continuance 
vf disability for three months and thereafter until employer notified insurer to terminate 
nsurance. Johnson vy. Travelers’ Ins. Co. (Ga.) 
177—In action on group life policy providing that insurance of employee shall automatically 
cease upon termination of employment, except that employer may elect that all temporar- 
ily laid off emloyees shall be considered to be in employment during period of insurance 
whether termination of employment of locomotive engineer, who had been discharged 
because of violation of rule which resulted in wreck, was permanent or only temporary, 
depends upon employer’s intention which should be arrived at by all acts of employer. 
Zeigler v. Equitable Life Assurance Society of the United States. (Ia.) 
177—Group insurance policy covering employees, providing that insurance should end when 
employment ended, did not cover employee laid off for lack of work. Group insurance 
policy negotiated by employer for employees held not to cover disability of employee 
occurring on November 20, where employee was laid off on November 3 and paid no 
premium thereafter. Neely v. Travelers’ Ins. Co. (Kan.) 
Health insurance policy did not expire until 


midnight of date until which insurance was 
tended by pt payment, and insured entitled to lemnity thereunder for total 
sability be ing on such date. Halleck v. Income Guaranty Co (Mich.) 
Where insurer, on being informed of insured’s escape from asylum in which he had 
ven placed, demanded proof, as permitted by life policies containing disability clause, 
hat insured actually continued disabled, and on guardian’s failure to make 
ther disability payments and required resumption of premium payments, insured’s 
1ardian could not recover disability payments and premium payments exacted by insuret 
n mere presumption of continuance of life and continuance of disability, proof of actual 
physicial existence and continuing disability being essential, Opten v. Prudential Ins 
Co. of. America. (Minn.) 
—Where employee became sick and died several months later 
to resume work, and insurer, on notice from employer, terminated group insurance as 
to employee after his sickness, and monthly premiums were not paid, policy held ter- 


— as to emploree. Simaski v. Equitable Life Assur. Soc. of the United States. 
ae a 


proof refused 


without having been able 


Where insured failed to comply with term of automobile liability 
xpiration on May 10, by requesting extension of policy 
olicy was not effective at time of accident on July 
for injuries Peau an v. Sun Indemnity Co. of New York. (N. Y. 


policy, prior to its 
and paying additvon: ul premium, 
7, so as to —— insurer liable 


—Beneficiary of employee who died within 31 days after being siisieael discharged 
could not recover on group policy duly canceled when insurer received prompt notice 
of discharge, on theory that policy was automatically extended for 31 days because of 
provision therein for converted policy if employee applied therefor and paid proper 
premium “within 31 days after termination of insurance under group policy. AStna Life 
Ins. Co. v. Catchings. (U. S.) 

77—That growers selling cotton on call had not on date of termination of cotton crop policies 
completed call sale transaction by fixing sale price did not prevent mortgagee’s recovery 
under policies, where policies did not expressly forbid recovery under these circum- 


stances. National Union Fire Ins. Co. of Pittsburgh, Pa. v. California Cotton Credit 
Corporation. (U. S.) 


§ 179%. LOANS ON POLICIES 
179!4—Loans made by insurer to insured upon security of life policies do not create personal 
liability of insured which can be sued on. Palmer et al. v. Central Life Assur. Soc. 
of United States. (Minn.) area 5 ; me 
179'%4—Loans made by insurer to insured upon security of life policies do not create 
personal liability of insured which can be sued on. Erickson et al. v. Equitable Life 
Assur. Soc. of United States. (Minn.) i 
VI. Premiums. Dues and Assessments. 
$ 182. PERSONS LIABLE FOR PREMIUMS 
182—.Where truckman contracted to haul corporation’s merchandise and to procure indemnity 
insurance on trucks, and policies, approved by corporation, indemnified corporation as 
well as truckman, corporation held liable for earned premiums notwithstanding knowledge 
of insurer’s agent that truckman, under his contract with corporation, was liable 
premiums. Concord Casualty & Surety Co. v. Hemphill et al. (Pa.) 
183. AMOUNT OF PREMIUMS. 
Mutual fire insurance company’s by-laws, authorizing charge of 50 cents per hundred 
iollars of insurance and single annual assessment for repayment of money borrowed, held 
not to inhibit annual premium charge of such amount. though referred to in testimony 
is assessment Wissert et al. v. Farmers’ Fire Relief Ass'n of Butteville (Ore.) 
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186, PAYMENT OF PREMIUMS. 
(1). In general. 

186(1)- Payment of premiums is essence of insurance contract. Columbus Mut. Life Ins. 

Co. v. Hines. (Ohio) ; 759 
(2). Time of payment. 

186(2)—-Parties to life insurance contract may fix and definitely determine due date of all 
premium payments, in absence of statutory limitations. Where life policy was dated and 
written by insurer on March 7, 1933, and was delivered to and accepted by insured 
April 7, 1933, at which time insured paid first quarterly installment of annual premium, 
due date of subsequent insurance premium payments held fixed with relation to March 
7, the date of contract, and not April 7. Juster v. John Hancock Mut. Life Ins. Co. 
(Minn.) 
2)—-Where insured did not receive and accept life policy until over three months after 
execution thereof, failure to pay premium on anniversary of execution date held not to 
invalidate policy, in view of unqualified provision that first premium was for one year’s 
preliminary term insurance and clause providing for lapse if premium was not paid at 
due date “except as herein provided.’’ Great Southern Life Ins. Co. v. Alcorn. (Texas) 
2)—-Life policy which provides that it shall not be come effective until delivery to insured, 
and that after delivery it shall become effective as of certain earlier date, stipulated as 
date of issue and commencement of first policy year, and that subsequent annual premi 
ums shall be paid on corresponding date of next year and every year thereafter during 
life of insured, fixes annual premium due date as day and month corresponding to those 
specified, irrespective of date of delivery of policy. Life policy which provided that pre 
mium was due on December 10, but which was delivered after December 10, 1928, lapsed 
for nonpayment of premium where premium due December 10, 1931, was not p within 

31 days from that date, and policy was not reinstated. Kurth et al. v. National Life & 
Accident Ins. Co., Inc. (Texas) 
iss. ACTIONS FOR PREMIUMS 

(1) In general 
188(1)—-In action for premiums by insurance superintendent, who had been appointed foreign 
insurer’s conservator because of domiciliary receivership, where it appeared that for over 
seven years before conservation order insurer had made periodical payments under com 
pensation award for death of insured’s employee, insured held entitled to set off liabil 
ity thereunder. In action for premiums by insurance superintendent, who had been 
ippomted foreign imsurer’s conservator because of domiciliary receivership, insured held 
entitled to set-offs based on insurer’s breaching liability policies by failing to defend 
personal injury actions brought against insured prior to conservation order Van Schaick. 
State Superintendent of Insurance v. Astor. (N. Y.) 
(2). Pleading and evidence. 
188(2)—-Where agreement provided that insured’s payment extended time for payment of 
balance of annual premium on life policy for three months, first month to run concur- 
rently with thirty-one days grace allowed by policy, without additional grace period 
at expiration of extension, insured’s payment extended policy for only three months and 
tender of quarterly premium within thirty-one days after expiration of three months 
was not within time. National Fidelity Life Ins. Co. v. Stroud. (Okla.). 
v5 LEVY AND COLLECTION OF ASSESSMENT. 
(1) In general 

1)—Resolution of directors of mutual fire insurance company directing secretary to levy 
assessment held sufficient compliance with statute requiring assessment by directors 
Bartz v. Eagle Point Mut. Fire Ins. Co. of Chippewa County. (Wis.) 

(2) Notice of assessment. 

)--Notice of assessment against policyholders in mutual fire insurance company held not 
defective for noncompliance with statute, as overextending time for payment of assess- 
ment, though date specified in notice for forfeiture of policy was date following expiration 
of statutory period for payment. Notice of assessment against policyholders in| mutual 
fire insurance company held sufficient in form, though not addressed to particular person 
and not signed, and bearing only printed signature of secretary. Bartz v. Eagle Point 
Mut. Fire Ins. Co. of Chippewa County. (Wis.) ‘ 

OS REFUNDING OR RECOVERY OF PREMIUMS OR ASSESSMENTS PAID 

(1) Grounds of recovery in general. 

(1)—Where insured paid and insurer accepted premiums on health and accident policy fo 
several years after insured became fifty years old notwithstanding provision in policy that 
policy should not cover any person more than fifty years old and that premiums paid 
for any period not covered by policy would be returned on request, insured held not entitled 
to recover premiums paid after he became fifty years old, since insurer during such 
period remained liable on the policy, which was not void as contrary to public policy 

National Life & Accident Ins. Co. v. Ransdell. (Ky.) ‘i 

pavit yearly premiums under life insurance policy for five years before 
un ) 1d proof of his total petmanent disability since date before such pays 
without compulsion or fraud of insurer, which waived payment of next premium, 
red premiums paid Morrison v. New York Life Ins. Co. «N. Y 
VII. Assignment or Other Transfer of Policy. 
§ 207. CONSENT OF INSURER. 
(1). Necessity of consent 
207(1)--Where fire policy prohibits assignment thereof without insurer’s consent, insurer’s 
consent must be shown to render assignment valid. In absence of proof that insurer 
consented to assignment of previously canceled fire policy, estoppel to deny existence of 


policy does not arise merely by insurer’s retention of sum tendered as yearly premium 
Niagara Fire Ins. Co. v. Aebischer. (Okla.) 855 
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§ 209. FORM AND REQUISITES OF ASSIGNMENT IN WRITING. 

209—Forms furnished by agent and signed by insured requesting insurer in event of insured’s 
death to pay policy benefits to designated beneficiary, while ineffectual to change bene- 
ficiary under policies originally made payable to estate, held sufficient as assignments 
thereof, where policies did not require notice of assignment and forms were to be 
reained until claim was made. Beaumond et al. v. Prudential Ins. Co. of America. 
Where public liability insurer issued indorsement assenting to assignment of public 
liability policy, for which it had received stipulated premium, to company that had acquired 
hotel from person to whom policy had been issued, it could not evade liability under policy 
on ground that indorsement had not been attached to policy. Substitution of purchaser 
of hotel in place of vendor of hotel to whom public liability policy had been issued held 
an “assignment” of policy within terms thereof. McNeill v. Fidelity & Casualty Co. of 
New York. (Mo.) 

§ 215. TRANSFER OF SUBJECT OF INSURANCE WITHOUT POLICY. 

215—Fire policy is personal contract with insured and does not run with land or pass to pur- 


chaser of insured property Niagara Fire Ins. Co. v. Aebischer. (Okla.) 


VIII. Cancellation, Surrender, Abandonment, or Rescission of Policy. 


§ 226. REVOCABILITY OF CONTRACT IN GENERAL. 

226—Parties held competent to cancel fire policies by agreement at any time, independently 
of provision for cancellation by insurer on five days’ notice. La France Workshop 
Lampshade Co., Inc. v. Buffalo Ins. Co. (Pa.) 

§ 227. STATUTORY PROVISIONS. 

227—Provision in motor vehicle liability policy as to giving of notice of cancellation was 
controlled by statutory provisions concerning giving of notice. Statutory mandate that 
to effect cancellation of motor vehicle liability policy written notice must be given 
by assurer and that such written notice must be received by assured imported “actual 
notice.”’ which means at least knowledge by assured that written notice of specified tenor 
had reached place where assured rightly may be presumed to be. Terms of compulsory 
motor vehicle insurance law relative to giving of notice of cancellation of policy were 
required to be interpreted in light of dominant safety of persons on public ways. Mer 
chants’ Mut. Casualty Co. y. Justices ot Superior Court. (Mass.) 1343 
228. RIGHT OF INSURER TO CANCEL. 

Where suit at law on life policy is pending for alleged liability already accrued, wherem 
insurer may obtain an adequate remedy, bill to cancel insurance policy for fraud or breach 
of warranty will not be entertained As regards insurer's right to sue in equity to cancel 
policy on which insured has sued at law, insurer may set up in pleas at law misrepresenta 
tion in application and breach of condition as to required state of health when_ first 
premium was paid Bill to cancel life policies in so far as they stipulate for disability 
benefits on ground of mistake by examining physician as to state of applicant’s health, 
held demurrable, since complete remedy at law was available under plea raising issue ot 
unsound health when policy was delivered and first premium paid. All States Life Ins. 
Co. v. Jaudon. (Ala.) 1188 
228—-Misrepresentation in application for life policy that applicant was not insured elsewhere 
held to warrant cancellation of policy as “misrepresentation material to risk,’’ where 
at date of delivery of policy applicant carried another policy and had applied for third 
policy both of equal amount with policy in suit. Independent Life Ins. Co. v. Russell 
et ux. (Tenn.) 1048 
In suit by insurer to cancel health and accident policy on ground of fraudulent misrey 
resentations, insured’s answer, which failed to deny fraud but set up counter-claim for 
disability benefits which accrued during period when premiums had been paid, held no 
defense, notwithstanding rider attached to policy provided that policy could not lx 
canceled during period when premiums had been paid, since fraudulent misrepresentations 
made contract void from beginning and no rights could accrue thereunder Mutual 
Benefit Health & Accident Ass’n v. Lesler et al. (U. S.) 1062 
229. NOTICE TO CANCEL 
1). Necessity of not 

229(1) To cancel fire policy, five days’ notice required thereby held necessary unless waived 
by insured Evidence that insured stated that new fire policy issued after cancellation 
of old poli without notice was satisfactory held insufficient to show that insured waived 
provision in new policy requiring five days’ notice of cancellation, and hence cancellatior 

is ineffectual. Connecticut Fire Ins. Co. v. Harrison et al ( Miss.) 
(2). Sufficiency of notice in general. 

22912 Where cancellation provision of indemnity insurance contract provides tor no definite 
period of ti f not f cancellation, law reads int such provision a reason 
time One day's notice of cancellation of indemnity insurance held unreasonable 
void, and did not justify cancellation of insurance Commercial Standard Ins. Co. v 
Waller (Ark.) 

229(2)—Notice of cancellation of automobile liability insurance must be definite and certain. 
Conditions imposed with respect to giving notice of cancellation liability insurance must 
be strictly complied with. Notice of cancellation of automobile liability insurance held 
insufficient under statute, where no registration number was given and insured’s name 
was misspelled, even though name given was perhaps idem sonans. Insurance company 
cannot cancel automobile liability policy without at same time giving registrar of motor 
vehicles adequate notice so that due and complete revocation of automobile registration 
can be given to take effect at same time. Gulesian v. Senibaldi et al. (Mass.) 
2)—-Assurer’s sending of written notice of cancellation of automobile liability policy t 
issured by registered letter, which was not immediately received by assured because of 
her temporary absence from home, held insufficient to convey knowledge of cancellation 
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ssured, and hen not to render assured’s compliant against cancellation of policy 


not timely filed_ | ise not filed within ten days after delivery of letter. Merchants’ 


Mut. C asualty Co. y. Justices of Superior Court. (Mass.) 1343 


Notice went or broker. 
Insured’s notic to cancel policy to broker employed to secure insurance held not 
nding on insure: ce broker was insured’s agent. Authority of broker employed 
erely to cur i ince was terminated on delivery of policy to insured, so that 


otice of } ti by insured to broker was ineffectual to work cancellation. Williams 
Balzano. 


(4). Re: issignm 


Evidence of custom to renew fire insurance policies on expiration thereof without 
red’s request does not establish insured’s authorization of insurer’s agent to accept or 

tice of cancellation of policy and bind insured by substitution of new policy with- 

’s k rledg Where five days’ notice of cancellation of fire insurance policy 

1 1 1 was not given by imsurer to insured, who did not authorize 

notice of cancellation and substitute new policy issued by 

another company, 1 was no. effectual cancellation, and original insurer's liability 
heeame absolute when insured property was destroyed by fire; second policy not having 


attached. Sussex Fire Ins. Co. v. Standard Fire Ins. Co. of Hartford, Conn. (S. C.) 


232. ACTS CONSTITUTING CANCELLATION. 
2 


Where accident policy provided that insurer might cancel policy at any time by 
written notice delivered to insured or mailed to his last address as shown by insurer’s 
records, notice sent by unrestricted registered mail to last address of insured as shown 
by insurer’s records, but which was undelivered, held ineffectual to cancel policy. 
Fidelity & Casualty of New York v. Riley. (Md.) 
233. VALIDITY OF CANCELLATION. 

Fire insurer held liable on policy where its agents who had received premium canceled 
policy without authority from insured or informing her of cancellation and property was 
subsequently destroyed by fire. North River Ins. Co. of New York v. Thompson. (Ark.) 

OPERATION AND EFFECT OF CANCELLATION. 
insured accepted tomobile liability policy which provided that either party 


icel it by written notice, and thereafter demanded cancellation thereof, and insurer 
inceled policy and failed to return unearned premium, then relationship between parties 

s tl l rv and creditor, and policy did not remain in force until such time as 

neys n ed held in hand by insurer would pay premium, or until policy expired by 
s own limitation. Hicklin v. State Farm Mut. Automobile Ins. Co. (S. C.) 

Benefit association’s exercise of option under health insurance policy to decline to accept 
further premiums after expiration of period for which premium was paid did not cancel 
policy during insured’s total disability beginning in such period. Smith v. Mutual Benefit 
Health & Accident Ass’n (U. S$.) 

REMEDIES FOR WRONGFUL CANCELLATION 

Under owner, landlord, and tenant public liability policy requiring insurer upon request 
to defend suit brought against insured, insurer held liable in damages sustained by 
insured where insurer upon request refused to defend suit brought against insured. 
New Amsterdam Casualty Co. v. Plaza Square Realty Co. (Ind.) 

Group insurer's substitution, without insured employee’s assent, after insured became 
lisabled, of certificate of group insurance without provision for disability benefits for 
ertificate providing for disability benefits, constituted wrongful breach of contract 
entitling insured to recover disability benefits due under original certificate. Insured 
mployee could recover for wrongful cancellation of group policy providing for ‘‘renewals”’ 
for terms of three months each upon payment of premiums, although insured did not 
attempt “renewal’’ after he became disabled, since “renewal” clause was primarily 
provision for computing premiums, and since cancellation preceded expiration of three- 
month term, and since _ policy did not lapse by its own terms at end of each three months, 
but merely authorized insurer to refuse to ‘‘renew’’ for nonpayment of premiums or 
other specified reasons. Insured employee could recover for wrongful cancellation of 
roup policy, although he tendered no premiums after insurer’s repudiation of policy, 
nee repudiation relieved insured of tendering premiums thereafter. Insured employee’s 
etition for wrongful cancellation of group policy authorizing insurer to refuse to renew 
unless specified quantity of eligible employees were insured held not defective for failure 
to allege that specified quantity were insured, since deficiency in quantity of employees 
insured was matter of defense. Prudential Ins. Co. of America v. Ferguson. (Ga.) 
Where health and accident policy provided that acceptance of premium should be 
optional with insurer, and that policy should not be canceled during period for which 
premium had been paid and during period of disability of insured. insured, who paid 
remium in advance, held not entitled to recover for cancellation of pelicy at premium 
paying time, where recovery was predicated on damages alleged to have resulted merely 
from cancellation of policy without proof that insured had suffered damage. Conditions 
of life policy differ from conditions of health and accident policy in that health and 
iccident policy does not have reserve value creating contractual right in insured, which 
under life policy, generally renders insurer liable for wrongful cancellation or breach of 
volicy. Vicars v. Mutual Benefit Health & Accident Ass’n of Omaha. (Ky.) 

Tn acticn for damages for cancellation of life policy, evidence held to warrant finding 
that, at time of delivery of policy, policy was represented and guaranteed to be noncan 
Hable, that policy was ambiguous and understood by many to be  noncancellable, 
ind that company had accepted premiums of insured for years without question, 
ind then canceled policy and refused to accept further premiums without notice. Insurer 
canceling life policy d refusing to accept further premiums without notice after hav 
i iccepted pret ’ or years without question held liable for actual damages sus 
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tained if policy was in fact nonecancellable. Insurer canceling policy and refusing t 
accept further premiums without notice held liable for punitive damages if insurer had 
willfully refused to accept premiums for purpose of canceling policy and destroying 
rights of plaintiff. and if policy was in fact noncancellable. Schultz v. Benefit Ass’n of 
Railway Employees of Chicago, Ill. (S. C.) 
Insurer who wrote insured one day after maturity date of premium extension agreement 
and inclosed further extension notes waived prompt payment by insured, and insured 
was entitled to damages for breach of contract occurring four days thereafter when 
insurer canceled policy for nonpayment of premium. Insured suing for breach of 
insurance contract held not entitled to punitive damages, where it did not appear that 
insurer knew of insured’s illness at time of cancellation, and letter received by insured 
the date following default, in premium extension agreement and containing new extension 
notes negatived suggestion of fraud in cancellation four days thereafter. Welch v. 
Missouri State Life Ins. Co. (S. C.) 1041 
Where insurance agent was alleged to have fraud ulently taken up fire policy and failing 
to furnish another policy to insured as he represented he would do, or to return unearned 
premium, insured held not entitled to damages from insurer on theory that insurer 
ceased to be liable on policy, since, provision of cancellation clause not being complied 
with by return of unearned premium, insurer remained liable on policy. Kelly v. 
Guaranty Fire Ins. Co. (S. C.) 1117 
Insured held not entitled to lump sum payment for total disability during his reasonable 
life expectancy under health policy providing for payment at expiration of each month 
during period of disability. Smith v. Mutual Benefit Health & Accident Ass’n. (U. S.). 1059 

238. RIGHT OF INSURED TO SURRENDER IN GENERAL... 

2). Authority of nt. 

38(2)—-If agent by reason of authority to select automobile liability insurance company for 
insured had authority to accept policy in insured’s behalf without delivering policy to 
insured, agent's indorsement on policy, “cancelled, no funds,’’ was likewise binding on 
insured, in determining whether accident which occurred subsequent to cancellation was 
covered thereby. If insured’s automobile liability policy after acceptance thereof was 
returned to agent through unauthorized or unintentional act of insured’s wife, insured 
was under duty of promptly disaffirming upon learning facts, and 15 days’ delay before 
disafirming amounted to ratification of wife’s conduct. Paccione et al. v. Home 
Indemnity Co. (N. Y.) 


2)—Where insured relied on local agent, who represented more than one company. to 


keep property insured against fire, select good company, and renew policies and bill pre 


miums, such agent did not become agent of insured for purpose of agreeing to cancellation 


of policy without substituting other insurance. Westchester Fire Ins. Co. of New York 
v. Cannon. (Texas) 


§ 241. VALIDITY OF SURRENDER. 
: 


41-—Test of mental capacity necessary to sustain cancellation of insurance policy is whether 
insured possesses sufficient mind to understand in reasonable way nature and effect of 
act, and to avoid cancellation it must be shown that insured had no reasonable perception 
or understanding of nature of cancellation and could not appreciate probable consequences 
on his rights and interests. Jefferson Standard Life Ins. Co. v. Cheek’s Adm’r. (Ky.) 

41 An insane person is incompetent to surrender or assent to a surrender of a policy on 
his own life. First Texas Prudential Ins. Co. vy. Ryan et al. (Tex.) 

§ 242. EVIDENCE OF SURRENDER. 

242—-In action on life policy which was surrendered by insured when he was alleged to have 
been insane, evidence concerning reputation of insured’s wife for virtue and morality 
held admissible as showing that insured’ Ss je: a sies and suspicions of his wife were insane 
delusions. Jefferson Standard Life Ins. Co. v. Cheek’s Adm’r. (Ky.) 

§ 247. RESCISSION BY INSURER. 

247—-Insurer’s general agent in notifying city board of public utilities, prior to taxicab acci 

dent, of cancellation of public liability policy issued to taxicab company, although no 

written notice of cancellation had been given taxicab company, and in thereafter notify 

ng board of extension of policy to date after that of accident, and informing taxicab 

company that policy would remain on records until another policy was approved by board, 

held not to have effected cancellation of policy prior to accident, as respects rights of 

passenger. Cronin v. Coyle et al. (Calif.) 

Rescission of life policies could not be concluded by cashing of check by beneficiary for 

premiums which insurer sent to beneficiary with letter of cancellation, where insurer knew 
at time tuat premiums were returned to beneficiary with letters of cancellation that 
beneficiary had been convicted of murder of insured, since beneficiary as matter of law 
then had no interest in policies. Letter of cancellation of life policies which stated that 
soliciting agent to whom note had been given in payment of part of premiums had canceled 
note as void and of no effect because agent had made out note and signed insured’s name 
thereto held ineffectual to cancel policies, where letter was not signed by agent, and 

vent had not returned or offered to return note. Meyer et al. v. Johnson et al. (Cal.).. 1197 

247—Cancellation of life policy on ground that insured at time of application stated he was 
in good health when in fact he was suffering from an incurable disease held properly 
denied, under statute, where uncontradicted evidence disclosed that insured at time of 
application did not know he had disease. Insurer’s failure to require categorical answer 
to question whether applicant had had any disease or received medical advice within 
past 10 years, in absence of evidence of fraud, held waiver of right to require complete 
answer, and to preclude cancellation of policy, under statute for fraud, where applicant 
disclosed previous illness but not fact that he had consulted physicians. Missouri State 
Life Ins. Co. v. Hardin et al. (N. C.). : 

247—That insured did not read application containing misrepresentation that insured had not 
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consulted physician or suffered from any injury held no defense to insurer’s suit to 
cancel policy. Statute providing that no misrepresentation in obtaining life policy 
should S material or render policy void unless matter misrepresented should have 
contributed to contingency or event on which policy was to become due and _payable 
held inapplicable to insurer’s suit to cancel policy for false representations. Misrepre- 
sentation that applicant for life policy had not consulted physician or suffered from any 
injury held material as respects insurer’s right to cancel policy. Life policy may be 
canceled for material misrepresentation by applicant, irrespective of applicant’s good 
faith or ignorance of the facts. That life policy in twice amount applied for was 
issued held no defense to insurer’s subsequent suit to cancel policy for misrepresenta- 
tions contained in application. Insurer is entitled to reasonable period for investigation 
— learning that insured’s representation in application that he had consulted no 
physician and had suffered from no injury was false. Insurer was not estopped to maintain 
suit to cancel life policy, where falsity of insured’s representation that he had con- 
sulted no physician and had suffered from no injury was learned on. June 20, 1932, 
investigation was completed in August, premiums and interest were tendered back in 
September, and suit to cancel policy was filed in November of same year. Hesselberg 
v. AMtna Life Ins. Co. (U. S.) een tana xe 431 
§ 248. RESCISSION BY INSURED OR BENEFICIARY. 
248—Where insured was induced to purchase life policy because of provision therein that, 

heginning with third contract year, insured could secure loan on policy equal to its cash 

surrender value at end of contract year, and insured duly applied for loan on policy. 

insurer’s failure to advance loan within 90 days of application constituted a breach of 

loan provision, and entitled insured to rescind contract and recover, with interest, 

premiums paid thereon. Bank Savings Life Ins. Co. v. Steiner. (Tex.) 1056 
§ 249. ACTIONS FOR RESCISSION. 
249--Burden was on insurer seeking to cancel life policy to prove that insured was not in 

sound health when policy was delivered, and date of delivery, where there was controversy 

as to such date. In suit by insurer to cancel life policy on ground that insured was not 

in sound health when policy was delivered, evidence showed that policy was delivered 

on date of receipt, when insured was in sound health, and not after insured had become 

ill. Southern States Life Ins. Co. v. Slaten et al. (Ala.) 925 
249--Evidence in insurer’s suit to cancel life policy held to require finding that insured, by 

reason of having taken out other policies, was cverinsured against disability In suit to 

cancel life policy on ground of insured’s misrepresentation in application that he carried 

no other insurance, evidence that, in making application for another policy between date 

of application and delivery of policy in suit, insured had made a similar representation 

held admissible on question of intent. Independent Life Ins. Co. v. Russell. (Tenn.). 1048 
249—-Insured may maintain a suit in equity to cancel or rescind contract for fraud of 
insurer or its agent, or for breach of contract. Suit by insured for rescission of life 
policy because of breach of provision guaranteeing loan to insured held maintainable, 
where loan provision was one of dominant purposes that actuated insured in entering 
contract, and condition existing in respect to contract was that if rescission was allowed, 
insurer would be placed substantially in same position it occupied previous to making 
of contract, and insured had not been paid actual or substantial benefits under contract. 
Rank Savings Life Ins. Co. v. Steiner. (Tex.) 1056 


IX. Avoidance of Policy for Misrepresentation, Fraud or Breach of War- 
ranty or Condition 
(A) GROUNDS IN GENERAL. 


§ 251. WHAT LAW GOVERNS. 
251—-Manner in which question of materiality of representations made by insured in appli- 
cation for life policy is to be determined is matter affecting remedy only, and not 
validity, form, or effect of contract, and is controlled by law of place where action 
is brought and not place where contract was made. John Hancock Mutual Life Ins. 
Co. v. Yates. (Ga.) ‘ AA wicca CoA ee ene Kom 468 
§ 252. REPRESENTATIONS. 
S$. 253. IN GENERAL, 
253—-To defeat recovery on life policy because of alleged false representaticns made to 
insurer, it must prove that representations were untrue and were made by insured 
knowingly with fraudulent intent to mislead and deceive, that they were material to 
risk and that they were relied on by insurer. Pollard et al. v. Royal Highlanders. 
(Nebr.) oe Nae Hea aaah Srna ch Eee RING SS Renata ... 906 
A “representation” in an application for insurance is an oral or written statement of 
fact or a condition affecting risk, made by insured to insurer, and which precedes and 
is not a part of contract, unless it is expressly stipulated that it shall be. Sentinel _ 
Life Ins. Co. v. Blackmer. (U. S.) 1058 
254. — FALSITY. 
54—Representation in application which is false and material to risk will avoid policy whether 
unintentionally or innocently made; element of fraud being unnecessary to render repre- a 
sentations material. John Hancock Mutual Life Ins. Co. v. DeWitt. (Ky.) ein RE 
254—Word “‘false,’’ within accident policy providing that right to recovery under policy 
shall be barred if any statement in application material to acceptance of risk or hazard 
assumed by insurer is false or made with intent to deceive, held to mean intentionally 
or willfully untrue, in view of double meaning of word ‘‘false.”” Sentinel Life Ins. 
Co. v. Blackmer. Cu... 3.) . 
§ 255. ——- MATERIALITY. 
255 False answer in application is material if insurer acting reasonably naturally in accord 
anee with usual practice of insurance companies under similar circumstances would not 
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have accepted application if substantial truth had been stated. John Hancock Mutual 
Life Ins. Co. v. DeWitt. (Ky.) foe : ; 1217 
235-—-Where application for insurance is made basis of contract and attached to and made 
part of life policy, application and questions and answers thereto are as material as any 
other part of contract. Thomas v. New York Life Ins. Co. (N. D.) : 758 
255—Under statute covering life insurance companies, materiality is test of efficacy of mis- 
representation to avoid policy. Solez v. Commercial Travelers’ Mut. Acc. Ass’n of 
America. (N. Y.).... ; 
$5—Falsity of warranty in insurance contract defeats recovery thereon, regardless of 
warranty’s materiality. Brotherhood of Railroad Trainmen v. Wood. (Tex.) 826 
255—Representations of fact concerning insurance contained in other writings to which policy 
makes no reference, can, in case they are untrue, affect policy only to extent that they 


are material. Transcontinental Ins. Co. v. Stanton. (U. S.) 3 .. 156 
$ 256 EFFECT OF MISREPRESENTATION. 


(2). Knowledge and intent of applicant. 

2)——Insured’s agreement that falsity of any statement in application for accident policy 
shall bar recovery if statement is made with intent to deceive, or if it materially affects 
acceptance of risk, held not to effect statutory provision that no misrepresentation shall 
void policy unless made with intent to deceive or unless matters misrepresented increase 
risk of loss. General Accident, Fire & Life Assur. Corporation v. Jordan. (Ala.) 807 
2)--Statute providing that no misrepresentation or warranty made in negotiation of 
policy for insured or in his behalf shall avoid policy unless misrepresentation or war 
ranty is made with actual intent to deceive. or unless matter misrepresented or made 
warranty increases risk of loss, held inapplicable to provisions in policy which by agree 
ment of parties are made conditions precedent to liability. Lopardi v. John Hancock 
Mut. Life Ins. Co ( Mass.) 206 
256(2)—Incorrect or untrue answer in application for life policy in reference to matters of 

opinion or judgment will not avoid policy if made in good faith ard without intention 

to deceive. Pollard et al. v. Royal Highlanders. (Nebr.).. ; .. 36 
2356(2)—Representations which are made part of insurance contract and are untrue are grounds 

for rescission when they are made with intent to deceive, or when they increase the risk 


to 
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of loss, regardless of intent. Thomas v. New York Life Ins. Co. (N. D.) ; 758 
236(2)—Representations in application, if material and untrue, vitiate life policy, notwith- 

standing absence of fraudulent intent. Entian v. Provident Mut. Life Ins. Co. of __ 

Philadelphia. (N. Y.) 754 


236(2)—-Misrepresentation will not constitute a defense to action on a policy of insurance 
unless it was intentionally untrue 01 was made with reckless disregard for its truth or 
falsity. In action on accident policy barring right to recover if any statement in 
application, material to acceptance of risk assumed by insurer, is false or made with 
intent to deceive, for death resulting from postoperative lobular pneumonia which 
resulted from ulcer operation, that insured had ducdenal ulcer on date when he made 
application for insurance and stated that he suffered from no disease held no defense 
where insured did not know or have reason to believe that he was so afflicted. Sentinel 


Life Ins. Co. v. Blackmer. (U. S.) 1058 
$ 257. CONCEALMENT. 
$ 261. - EFFECT. 


61—That insured three years after date of policy had given deed of trust on realty without 

informing insurer held not to render fire policy void under provisions of policy relating 

to concealment of material facts when policy was issued and encumbrances on chattels. 

Universal Ins. Co. v. Arrigo. (Colo.) 833 
2ol--Insured’s failure to disclose, in application made part of life policy containing disability 

clause, that insured was suffering from heart trouble and that he had suffered from 
troubles with eyes, ears, and had rheumatism, for which he had been treated, related to 
matters increasing risk of loss justifying insurer in canceling disability benefits. Thomas 
v. New York Life Ins. Co. (N. D.) 
262. FRAUD OR FALSE SWEARING IN OBTAINING INSURANCE. 

That insured’s name on proposal portion of application for life policy was not in hand 
writing of insured held not such fraud as would invalidate policy, where insured’s husband 
who signed her name was insured’s agent for purpose of making application. That 
insured’s husband made application for life policy for wife for sole purpose of killing wife 
to collect insurance money was not such fraud as could be charged to wife, as respects 
validity of policy, and if it could be charged to wife it would not interfere with validity 
of issuance of policy, but would merely void policy validly issued. Meyer et al. v. 
Johnson et al. (Cal.) : a 5 eee 
62—-Terms ‘“‘fraud’’ and “false swearing” within fire policies providing that they should 

be void in case of fraud or false swearing by insured touching any matter relating to 

insurance must have same application, and the false swearing, since defects not specified 

ire waived. Young v. California Ins. Co. et al. (Ida.) 1308 
262—-In action on marine fire policy subject to New York standard form, which provided 
that policy should be void in case of fraud or false swearing by insured, any deliberately 
false statement of a material fact made by insured with intention to deceive insurer 
voided the policy. In action on marine fire policy subject to New York standard form, 
which provided that policy should be void in case of fraud or false swearing by insured, 
letter of insured’s broker not sworn to could not be “false swearing’’ within policy, 
even if false. Schmutz v. Employees’ Fire Ins. Co. (U. S.) 869 
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262-—-Plaintiffs in action on life insurance policies, procured by insured’s fraud, are bound 
by questions and answers in application therefor. Pellon et al. v. Connecticut General 
Life Ins. Co. (Vt.) 781 
$ 263. WARRANTIES. 


1431 





The Insurance Law Journal, Vol. 85 


§ 264. —— IN GENERAL. 
(1). In general. 

264(1)—Statements in application for accident policy relating to applicant’s occupation, 
income, and health held “warranties” in view a applicant’s agreement that right of 
recovery should be barred if his statements, material either to acceptance of risk or to 
hazard assumed were false. Kingston v. Metropolitan Casualty Ins. Co. of New York. 
(Pa.) ; 

264(1)—‘“Warranty” 
breached unless absolutely true or literally fulfilled, and breach of which results 
avoidance of insurer’s liability upon policy. Sentinel Life Ins. Co. v. Blackmer. (U. S.) 

265. DISTINCTION BETWEEN WARRANTIES AND REPRESENTATIONS 
5—-Statements of insured, in application for life policies, as to condition of his health. 
held representations, not warranties. Metropolitan Life Ins. Co. v. Waddell. (Ark.) 
Differences between ‘“‘warranties” and “representations” as terms are used in statute 
providing that all statements in application for policy should be representations and not 
warranties, is that warranties must be literally true while representations need only lx 

substantially true. John Hancock Mutual Life Ins. Co. v. DeWitt. (Ky.) 
Provisions of industrial life policy that policy shall be void if insured has entered 
hospital or been attended by physician within two years before date of policy for serious 
disease, or has had before such date heart disease, held not “warranties,”” so as to pet 
mit recovery in absence of proof that warranties were made with actual intent to deceive, 
or that warranties increased risk of loss. Lopardi v. John Hancock Mut. Life Ins. Co 
(Mass. ) : 201 
265—Chief distinction between a “warranty” and a “representation” in insurance law_ is 
that the former is assertion by insured of some fact, on literal truth of which validity 
of policy depends, without regard to materiality of such; while a “representation” is 
also the assertion by the insured of a fact, but validity of policy does not depend on 
the literal truth of the assertion. Pollard et al. v. Royal Highlanders. (Nebr.)... 506 
265—Unless it clearly appears that parties intended statements made by insured in answers 
to questions in application for insurance to be warranties, statements will be construed 
to be representations. Sentinel Life Ins. Co. v. Blackmer. (U. S.) 105§ 
§ 268. EFFECT OF BREACH. 
268—Statute providing that no misrepresentation or warranty made in negotiation of polic 
for insured or in his behalf shall avoid policy unless misrepresentation or warranty is 
made with actual intent to deceive, or unless matter misrepresented or made warranty 
increases risk of loss, held inapplicable to provisions in policy which by agreement ot 
parties are made conditions precedent to liability. Lopardi v. John Hancock Mut. Life 
Ins. Co. (Mass.) ; 2 
Breach of warranty does not prevent insurance contract from taking effect, but avoid’s 
insurer’s liability thereunder. Sentinel Life Ins. Co. v. Blackmer. (U. S.) } 
269. CONDITIONS PRECEDENT. 
Clause on fourth page of industrial life policy providing that policy shall be void in cet 
tain circumstances held “condition precedent,’ notwithstanding clause on first page of 
policy provided that policy should not take effect unless insured was in sound healt} 
upon di of policy, and notwithstanding provision that policy was in full immediate 
henefit m date, and that it should be incontestable after two years from its te 
g 1y beneficiary of life policy may be defeated by breach of warranty, but no con 
luty arises under such policy unless there has been compliance with condition- 


Lopardi v. John Hancock Mut. Life Ins. Co. (Mass.) 


MATTERS RELATING TO PROPERTY OR INTEREST INSURED. 

273. SEAWORTHINESS OF VESSEL. 

73—Generally, insured need not communicate to marine insurer such 
by a warranty, express or implied, but the rule is subject to exceptions, such as facts 
relating to unseaworthiness of vessel. Where at time marine insurance covering engines 
on barge was modified to permit longer voyage, barge was, and for four months had 
been, at bottom of channel, engines were in need of repairs and were unable to functior 
without them, failure to communicate such facts to insurers constituted concealment 
which was complete defense to action on policies. Tremaine vy. Phoenix Assur. Co 
al. (U.. S.) 
281. AMOUNT OR VALUE. 

Overvaluation by insured of fire loss will avoid valued tire policy where knowingly an 
willfully made, but not where overvaluation was due to mistake or inadvertance. Garnie1 
t al. v. .Etna Ins. Co. of Hartford, Conn. (TLa.) 

To void fire policies providing that they should be void in case of fraud or false swearin 
by insured touching any matter relating to insurance, whether before or after loss. 
coupled with overvaluation by insured in his proofs of loss, insurers must have established 
insured’s willful intent to knowingly. willfully, and fraudulently obtain from insurers 
payment of greater sum than value of property at date of fire. Young v. California Ins. 
Co a I 

F R INTEREST OF INSURED. 
Construction and etfect of provisions of policy 
realty possessed at time of execution of policy by insured through husbar 
holder of contract to purchase in fee simple, was in possession of prop 
under agreement to convey to insured, held to comply with “unconditional and 
1ership”’ requirement of fire policy covering house and furniture. Universal Ins. 
Arrigo. (Colo.) 
Farm mutual fire insurance company had right to provide in constitution that pol 
ould be void if insured misrepresented his interest in property insured, or if insur 


not sole unconditional owner in fee of property. Horn v. Farmers’ Mut. 
Mo.) 
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282(1)—Fire policy which was void by its terms because owner of automobile was not 
unconditional and sole owner of automobile when policy was issued was void ab initio, 
and any subsequent change in character of insured’s ownership, would not make policy 
valid. Evens v. Home Ins. Co. of New York. (Mo.) 

282(1)—Provision in fire policy making policy void unless otherwise provided by agree- 
ment in writing added thereto, if insured’s interest was other than that of fee simple 
owner, held valid. Mapu v. Agricultural Ins. Co. et al. (N. Y.) : 

282(1)—-Insured’s representation to automobile liability insurer that insured did not hire 
equipment from any one else must be construed in the light of transactions between the 
parties. Where before issuance of automobile liability policy insurer was informed that 
part of trucks operated by insured were owned by another, representation that insured 
did not hire equipment from “any one else” held not to avoid policy, since statement 
meant that no equipment was hired from any one other than such part owner. Headley’s 
Express & Storage Co., Inc. v. Pennsylvania Corporation. (Pa.) 

(2). Character of title or interest in general. 

282(2)—-Where land had been appropriated by commissioners for levee purposes, former 
owner procuring, after notice to move, fire policies on buildings located thereon providing 
that policies should be void if buildings were on ground not owned by insured in ‘“‘fee 
simple’ could not recover on policies, since owner did not have “fee simple’ title, 
but only right to use land in case it should not longer be needed for levee, or what, at 
common law, was known as the “reversion.’’ Wilson vy. AStna Ins. Co. (La.) 

282(2)—Insured’s acceptance of fire policy containing provision that policy should be void 
unless insured were sole unconditional owner of insured property held equivalent to 
declaration that insured was sole unconditional owner of insured property so as to make 
policy void from beginning if such declaration were untrue Horn v. Farmers’ Mut. Ins. 
Co. (Mo.) 

282(2)—Provision in cotton crop policy stating that applicant’s individual interest in each 
crop was 100 per cent. and that no one else had any interest therein held not breached 
because prior to effective date of policy insured as lessee and sole tenant in possession 
of crops held under leases requiring him to pay to landlord as rental 20 per cent. of 
cotton grown on the land and on basis of the percentage of net proceeds realized from 
the sale of crops, since provisions of leases were merely a method of fixing the 
rental and did not give landlord an interest in the growing crops. National Union Fire 
Ins. Co. of Pittsburgh, Pa. v. California Cotton Credit Corporation. (U. S.) 

(5). Title in husband or wife. 

5)—Automobile liability insurer was not relieved from liability to wife who recovered 
judgment in action at law against husband, who was named in policy as insured, for 
injuries sustained while husband was driving automobile, which was owned solely by 
wife, on ground that insurer was misled as to true title to automobile by virtue of 
both husband and wife being named as insured, where husband and wife acted honestly 
and in good faith, and insurer’s agent had full knowledge of title. Liability of 
automobile liability insurer to wife who recovered judgment against husband for 
damages sustained while husband was driving automobile, which was owned solely by 
wife, was not affected by fact that husband was named in policy as insured, since husband 
was an insured while operating automobile with wife’s consent by virtue of statut: 
relating to motor vehicle insurance and omnibus clause in policy, by which coverage was 
extended to any person legally operating automobile with consent of insured. Howe 
v. Howe et al. (N. H.) 
5)—Fire policy issued widow on buildings erected on land constituting husband's 
separate estate, stipulating that policy was void not only if insured were not sole and 
unconditional owner of property, but also if subject insured were building on ground not 
not owned by insured in fee simple, held unenforceable where widow in addition to 
homestead interest inherited but life estate in one-third of land on which buildings stood 


Franklin Fire Ins. Co. v. Lindley et al. (Tex.) 


282(6)—Person insuring property is not bound to disclose incumbrance thereon in absence 
of inquiry as to existence thereof. Wind and tornado policy held not invalidated because 
insured in application stated that title to property was in his name whereas property was 
mortgaged, since title property remained in insured. Wind and tornado policy held not 
invalidated because of existence of prior mortgages upon insured property without dis 
closure thereof in application by insured where mortgages were on property before it was 
acquired by insured and also when prior insurance was in existence, and only reference 
to mortgage in application was statement appearing in small print on application “Insur- 
ance on buildings payable to . Mortgagee,”’ which amounted to a request to have 
benefits paid to certain mortgagee if desired, and failure to fill in such blank could not 
void policy. Parker v. Iowa Mut. Tornado Ins. Ass’n._ (Ta.) 

82(6)——-That plaintiff was owner and not mortgagee whose interest was insured under 
loss payable clause in fire policy held to constitute material breach of cgvenant of sole 
and unconditional ownership by other parties. Camden Fire Ins. Ass’n v. Clay Lumber 
Co. (Tex.) 

(8). Vendor and purchaser of real property. 

282(8)—-Insured who purchased homestead of his parents under oral contract and moved into 
larger house on 40-acre homestead tract, while parents moved into smaller house on same 
tract, acquired no title to premises and could not recover on fire policy which was made 
void unless insured had unconditional ownership Bartz v. Eagle Point Mut. Fire Ins 
Co. of Chippewa County. (Wis.) 

(13). Vendor and purchaser of personal property. 

282(13)—-Fire policy providing that entire policy was void if insured was not sole and uncon 
ditional owner of automobile held void, where policy was issued before certificate of 
title. Evens v. Home Ins. Co. of New York. (Mo.) 
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§ 283. INCUMBRANCES. 
(1). In general. 

283(1)—-That insured three years after date of policy had given deed of trust on realty with- 
out informing insurer held not to render fire policy void under provisions of policy 
relating to concealment of material facts when policy was issued and encumbrances on 
chattels. Universal Ins. Co. v. Arrigo. (Colo.) y meg Secwigee Ret EAE 3 Piet 

283(1)—-Where fire policy on personalty contained encumbrance clause, insured’s failure to 
inform agent taking application of existence of two chattel mortgages constituted con- 
cealment of material fact which rendered policy void, although insured was_not_ inter- 
rogated concerning them by agent. Nowak v. City of New York Ins. Co. (Kan.) 

283(1)—Insured’s false representation in application that insured property was unincumbered 
precluded recovery on fire policy of farm mutual company, where constitution, by-laws, 
and policy provided that policy should be void, if insured were not sole unconditional 
owner of insured property. Horn vy. Farmers’ Mut. Ins. Co. (Mo.) 

§ 285%. 

28314——Carrying of passenger on free pass held net a fraud on insurer within condition avoid 
ing policy which insured bus company against liability. American Fidelity & Casualty 
Co., Inc. v. Bailey et al. (U. S.) 

§ 288. OTHER INSURANCE. 

’88-—Statement in application for life policy that applicant was not insured elsewhere con 
stituted misrepresentation, where insured had procured another policy before application 
date and between dates of application and delivery of policy in suit applied to a third 
company for insurance. Independent Life Ins. Co. v. Russell et ux. (Tenn.) 1048 

(1). In general. 

'88(1)——-Statement in application for life insurance that applicant had no other life insurance 

held misrepresentation of a ‘material fact.” It was incumbent on applicant for life insur- 
ance to disclose whether he had applied for other life insurance; since application for 
ther life insurance was a ‘material fact. Prudential Ins. Co. of America v. Drucker 
et- at. CN... Y.) 

(©) MATTERS RELATING TO PERSON INSURED. 

$§ 290. AGE. 

290—Where industrial life policy showed that insured’s age was 24 years in 1931 when 
policy was issued, and certificates of death showed that insured was 32 years of age in 

1935, when he died, insurer held liable only for so much i i 

would have purchased at correct age. 


3 insurance as premiums paid 
: Pierre v. Liberty Industrial: Life Ins. Co. (La.) 
-Where insured had issued life policy in reliance upon truth of statements concernin 
age and health of applicant contained in application and representations were materi 


held properly denied 


290 


and incorrect, and applicant was not insurable risk, beneficiary 
recovery on policy. Bailey v. National Aid Life Ass’n. (Tex.) 
291 HEALTH AND PHYSICAL CONDITION. 
(1) In general. 
9101) -Insured’s sound health at date of policy may be made condition precedent. Lopardi 
v. John Hancock Mut. Life Ins. Co. (Mass.) 
291(1)—-Where applicant for life policy agreed that answers contained in application con- 
cerning applicant’s health should form basis of contract of insurance, answers were 
material, and proof of their falsity rendered contract of insurance void. McLester v. 
Metropolitan Life Ins. Co. (S. C.) 5; -<; oa 
291(1)-—Representation of insured in application 
until policy is delivered. Independent Life Ins. Co. v. Russell et ux. (Tenn.) 1048 
291(1)—-Where insured had issued life policy in reliance upon truth of statements concerning 
age and health of applicant contained in application and representations were material 
and incorrect, and applicant was not insurable risk, beneficiary held properly denied 
recovery on policy. Bailey v. National Aid Life Ass’n. (T'ex.) q 
291(1)—-General rule in federal jurisdictions is that statements in application for life insur- 
ance as to prior illness and consultations with physicians are material as matter of law. 
Hesselberg et al. v. AStna Life Ins. Co. (U. S.) 
(3). Knowledge and intent of applicant. 
291(3)—Insured’s representation that he was in sound health at time life policy was 
applied for and issued does not authorize avoidance of policy by insurer unless insured 
had knowledge that he was in bad health or circumstances were such that should have 
led him to that conclusion. Where life policy applicant covenants that statements to 
medical examiner are true, and statements are made part of policy, variation material 
to risk will avoid policy, whether statements were made in good faith or willfully and 
fraudulently. Whether applicant’s statements in application for life policy are material 
to risk depends on whether knowledge or ignorance of facts to which statements relate 
would materially influence insurer’s action. John Hancock Mutual Life Ins. Co. v. 
Yates. (Ga.) ; sits “ig : ne 
291(3)--Material misrepresentation will avoid life policy, although innocently made, and 
insured’s innocence will not avoid defense of misrepresentation in suit on policy which 
provides that no obligation exists unless insured is in good health at time of issuance 
of policy, where insured dies from disease existing when policy was issued. Kirk v. 
Metropolitan Life Ins. Co. (Mo.).........  ibaciaed fain ale ‘ 
291(3)-——Evidence that insured had diabetes and knew insurance companies would not issue 
policies to diabetics, but nevertheless permitted agent in his presence to make false 
answers to questions of medical examiner on application for life policy, held to 
establish as_ matter of law insured’s intention to deceive, precluding recovery of dis- 
ability benefits. Paulson et al. v. Montana Life Ins. Co. (Wash.)... 
(5). Good or sound health. 
291(5)—Statement in application for life policy that applicant is in good or sound health 
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is not a warranty on part of applicant that his health is absolutely perfect. Term 
“sound or good health” as used in life policy, means that applicant or insured has no 
grave impairment or serious disease, and is free from any ailment that seriously affects 
eneral soundness and healthfulness of his system. John Hancock Mutual Life Ins. 
€o. v. Yates. (Ga.). pers eerste 
291(S5)—-Representations by insured in application that she was in good health and had not 
received within past five years medical advice for any disease or disorder notwithstanding 
insured had cough and weakness from influenza and had been advised by physician before 
policy was issued to have X-ray test for tuberculosis of which insured shortly died held 
material misrepresentations which invalidated life policy, since insurer would not have 
accepted risk had application contained true statement of insured’s condition. John 
Hancock Mutual Life Ins. Co. v. DeWitt. (Ky.) 1217 
$§ 292. MEDICAL ATTENDANCE. 
292—-In suit on industrial life policy limiting liability for death of insured within two years 
to return of premiums paid, if insured had been treated for serious disease, undisputed 
evidence that insured was treated for serious diseases before issuance of policy precluded 
recovery, in excess of premiums paid, for death of insured within two-year period. Life 
& Casualty Ins. Co. of Tennessee v. Norton. (Ga.) 1210 
292—Insurer is entitled to truthful answers to inquiries regarding applicant's prior medical 
treatment, as regards validity of life policy. Where insured, several weeks before appli 
cation, consulted physician who prescribed for him and recommended X-rays, negative 
answer to question in application requiring names of physicians consulted during last 
three years held material to risk, and, being untrue. defeated recovery on life policy. 
Entian v. Provident Mut. Life Ins. Co. of Philadelphia. (N. Y.) 
292—General rule in federal jurisdictions is that statements in application for life insur- 
ance as to prior illness and consultations with physicians are material as matter of law. 
Hesselberg et al. v. AStna Life Ins. Co. (U. S.) oa . 
§ 296. OCCUPATION. 
296—-Statement of insured in application for accident insurance that occupation was that of 
cost accountant held not a false representation, invalidating policy, even though he was 
temporarily unemployed, where his special and only vocation was that of cost accountant. 
Phoenix Indemnity Co. of New York v. Smith. (Md.) 
296—Statement by applicant for accident insurance that his business was farming and 
keeping of boarding house held not to have invalidated policy where they were the 
principal occupations of applicant, who also acted as a guide in winter, and at times 
worked on public highway. Kingston v. Metropolitan Casualty Ins. Co. of New York. 
(Pa.) eid iy Gaeta x ac ueaiona paca ; ‘aa 
297. HABITS. 
In insurer's action against partnership to cancel policies on life of deceased partner, 
misrepresentations, indicating that deceased's habits were temperate held material to 
icceptance of risk so that it was not necessary to show that they were intentional. Sun 
Life Assur. Co. of Canada vy. Allen et al. (Mich.) 
299. SPECIAI, CIRCUMSTANCES AFFECTING EXTENT OF RISK. : 
Misrepresentation by applicant for health and accident insurance as to receipt by him 
of prior disability benefits is material as matter of law. Barenblatt v. Massachusetts 


Ace. Ca: GN. ¥.) “s 1078 
X. Forfeiture of Policy for Breach of Promissory Warranty, Covenant 


or Condition Subsequent. 
(A) GROUNDS IN GENERAL. 


§ 306. CONDITIONS SUBSEQUENT. 

§ 308. — FULFILLMENT OF BREACH. 

308—Provision of cotton crop policies requiring that all crops_ be ‘‘warehoused, stored, 
shipped, marketed or sold” at designated postoffice was sufficiently complied with if 
cotton was marketed or sold there, irrespective of place of warehousing, storing, or 
shipping thereof. National Union Fire Ins. Co. of Pittsburgh, Pa. v. California 
Cotton Credit Corporation. (U. S.).. oe ‘cars Sioss iio eee - 

§ 310. NOTICE AND PROCEEDINGS TO GIVE EFFECT TO FORFEITURE. 

(1). In general. 

310(1)—-Letter of insurer’s agent to insured calling his attention to fact that interest on loan 
on policy was past due, and concluding with words “you know there is no grace allowed 
on these interest payments,” held not to indicate forfeiture or intention to declare for 
feiture, in view of evidence showing customary acceptance of interest payments after 
due date. Insurer could not set up as excuse for agent’s act in writing insured letter 
calling attention to default in payment of interest on loan upon policy, but saying nothing 
about forfeiture, agent's ignorance of facts concerning grounds of forfeiture where 
agent, acting in behalf of insurer in transaction, should have known of such facts. 
Garvin v. Union Mut. Life Ins. Co. (Mo.) 

(2). Nonpayment of premiums or assessments. 

10(2)—-Where insured and insurer executed agreement which together with cash payment 
extended time when premium payment should become due, and insured was notified that 
policy was continued in force until due date of extension agreement insurer could not, 
ifter return of check with which cash payment was made for want of sufficient funds, 
cancel policy without notice given after expiration of due date of extension agreement. 
Hammond vy. Illinois Bankers’ Life Assurance Co. (Kan.) 1211 

310(2)—Notice to insured of deduction of insured’s policy indebtedness from cash value 
of life policy held not essential to terminate coverage of policy on lapse thereof for 
nonpayment of premium, notwithstanding policy provision requiring notice to avoid 
policy for failure to repay advance or interest. Palmer et al. v. Central Life Assur. 
Soc. of United States. (Minn.) 45 
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310(2)—Notice to insured of deduction of insured’s policy indebtedness from cash value of 
life policy held not essential to terminate coverage of policy on lapse thereof for 
nonpayment of premium, notwithstanding policy provision requiring notice to avoid policy 
for failure to repay advance or interest. Erickson et al. v. a Life iaew. 
Soc. of United States. (Minn.).... 
§ 311. PARTIES AFFECTED BY FORFEITURE OF POLICY. 
(1). In general. 
311(1)—-Act giving injured party right of direct action against automobile liability insurer 
within terms and limits of policy, gives to injured party same rights given to insured, 
but does not impose on injured party duty to give statutory notice of accident, which is 
imposed on insured only. Under automobile liability policy requiring immediate written 
notice of accident to be given to insurer, insured’s failure to give notice of accident until 
eight months and seven days after accident held not to preclude insurer’s liability to 
injured guest, where guest gave insured notice of injury 26 days after he was made aware 
of fracture of vertebra he had sustained, and insured oe insurer notice two days there- 
after. Duncan v. Pedare et al. (La.) Be 
311(1)—Provision of automobile liability policy giving ‘injured person cause of action 
against insurer for recovery of jnicecst against insured creates primary liability against 
insurer in favor of injured person, of which insured cannot by any act of his divest 
injured person. Collard vy. Universal Automobile Ins. Co. (Ida.) 
311(1)—Where insured refuses to co-operate with automobile liability insurer in defending 
injured party’s action against insured, injured party obtaining judgment against insured 
can maintain no action on liability policy against insurer under New York statute. 
Hoff v. St. Paul-Mercury Indemnity Co. of St. Paul. (U. S.).... 
(3). Mortgagees and their assignees. 
311(3)—Fire policy naming mortgagor as insured and mortgagee as payee under loss 
payable clause was not avoided under mortgage foreclosure clause by institution of 
foreclosure suit, where mortgagee obtained insurance and paid premiums for mutually 
understood purpose of insuring its interest, since mortgagee was really party insured. 
Northwestern Nat. Ins. Co. v. Alamo Lumber Co. (Tex. ) 
311(3)—Under Texas law, vendor’s lien is a “mortgage,” though when necessary for pro- 
tection of vendor the lien takes on the attributes of a superior title, and holder of 
vendor’s lien is a ‘‘mortgagee” within statute providing that mortgagee’s interest under 
fire policy should not be invalidated by any act or neglect of mortgagor. Etna Ins. 
Co. et al. v. C. I. T. Corporation et al. (U. S.) s 
311(3)—-Knowledge of attorney, employed by mortgagee simply to foreclose mortgage on 
building covered by fire insurance policy, of which such attorney had no knowledge, that 
mortgagor had conveyed property to another, held not knowledge by mortgagee of change 
of ownership within policy provision authorizing forfeiture of policy for mortgagee’s fail- 
ure to notify insurer of change of ownership coming to mortgagee’s knowledge. West- 
chester Fire Ins. Co. v. Harder. (U. S.) 
319. CHANGE IN USE OF BUILDING. 
(1). In general. 
19(1)—-Fire policy covering leased premises ‘“‘while occupied as a private family residence’’ 
held to limit coverage to use specified and to exclude loss on house used as speakeasy, 
irrespective of insured’s control or knowledge of use, though policy contained ‘‘increase 
of hazard” clause which was dependent on control or knowledge of insured. Grady v. 
Concordia Fire Ins. Co. of Milwaukee. (N. Y.) 
(B) MATTERS RELATING TO PROPERTY OR INTEREST INSURED. 
§$ 323. BUILDING BECOMING VACANT. 
(3). What constitutes vacancy or nonoccupancy. 
323(3)—-Fire policy excepting on if dwelling remained vacant or unoccupied for more 
than thirty consecutive days held not voided because insured dwelling house was unoc 
cupied at time of fire where insured’s parents lived on premises and continuously occupied 
dwelling house except that for not more than ten days during hot nights they tem 
porarily slept in tank house adjacent to dwelling house. Jacobs et al. vy. Farmers’ Mut. 
Fire Ins. Co. of Turlock, Inc. (Cal.) 
323(3)—-A dwelling is “unoccupied,” within fire policy exempting insurer from liability in 
case dwelling is “unoccupied,” when it is not used as a residence, when it is no longer 
used for the accustomed and ordinary purposes of a dwelling or place of abode, or whet 


it is not the place of usual return and habitual stoppage. Vinton v. Atlas Assur. Co., 
Limited.  (Vt.) 


§ 326. KEEPING OR USE OF PROHIBITED ARTICLES. 
(3). Gasoline. 
326(3)—Keeping small quantities of gasoline and benzine on insured’s premises contrary to 
fire policies for necessary use in insured’s business for cleaning furs and merchandise 
held such slight departure that policies were not thereby breached. Weininger et al. v. 
Metropolitan Fire Ins. Co. et al. (IIl.) 
326(3)—Insured, although unaware of tenant’s violation of fire policy regulating storz age ‘of 


gasoline, could not recover thereon where gercline contributed to fire. a v. West- 
chester Fire Ins. Co. of New York et al. (U. 


(4). Benzine and_naptha. . : 
326(4)—Keeping small quantities of gasoline and benzine on insured’s premises contrary 
to fire policies for necessary use in insured’s business for cleaning furs and merchandise 


held such slight departure that policies a not thereby breached. Weininger et al. 
v. Metropolitan Fire Ins. Co. et al. (Tll.)............ ; , 


§ 327. REMOVAL OF GOODS. 


327—Fire insurer held liable for loss under policy after removal of household goods from 
city to town, where, upon request for cancellation of policy and refund of unearned 
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premiums, insured was informed by insurer’s agent that insurance could be transferred, 
and insured offered to pay difference between city and town rates but loss occurred 
before transfer was effected. Kerr v. National Fire Ins. Co. of Hartford, Conn. (Kan.) 
328. CHANGE OF TITLE OR INTEREST. 
(2). What constitutes change of title or interest in general. 
(2)—Termination of lease, whereby title to buildings and fixtures belonging to lessee 
becomes lessor’s property, and transfer of title to insured personalty without notice to 
insurer, constitute change of title voiding fire policy. Krug Park Amusement Co. et al. v. 
New York Underwriters’ Ins. Co. (Neb.) 
328(2)—-In action on fire policy, judgment for insured held not error, notwithstanding insured 
and husband had conveyed property to person who held as trustee for insured, and policy 
had been transferred to trustee by insurer’s agent In action on fire policy, that insured 
and husband transferred title to another to hold as trustee for insured, and had _ policy 
transferred and assigned to trustee as owner of property held not such breach of war 
ranty of sole ownership as to preclude recovery on policy. British General Fire Ins. 
Co., Limited v. Ripy et al. (Texas) 
(4). Conveyance to wife. 
(4)—Insured who transferred insured property to wife and who notified insurer in request 
for assignment of fire policy that he had sold and deeded property to wife held not guilty 
of fraud so as to defeat recovery on policy, where insured was not charged with knowledge 
that assignment would be unacceptable to insurer if notice of arrangement with wife was 
given, and statements regarding sale to wife were not made with any purpose to mislead 
Clark v. Aitna Ins. Co. (N. H.) 
(10). Assignment for benefit of creditors and proceedings in bankruptcy. 
10)—Listing of insured realty as asset with claim of homestead exemption, in bankruptcy 
proceeding, held not to operate as change of title prohibited by fire policy, since title never 
vested in trustee in bankruptcy. Weghorst et al. v. County Fire Ins. Co. of Philadelphia. 
(Col.) =“ : .1093 
receiver appointed by court held not to con 
stitute a “‘sale’’ within wind and tornado policy providing that sale of buildings makes 
insurance on them void, unless properly assigned by insured and approved by insurer's 
secretary, since possession by receiver appointed by court is the possession of court 
Parker v. Iowa Mut. Tornado Ins. Ass'n. (la.) 

(14). “Commencement of foreclosure proceedings’ or “‘notice of 
328(14)—Provision avoiding fire policy on commencement of foreclosure 
valid. Raney v. Mill Owners’ Mut. Fire Ins. Co. of Iowa. (Kan.) 

§ 329. CHANGE OF POSSESSION. 

329—Breach of warranty in fire policy covering truck, that truck would be used for business 
purposes only, did not avoid policy where there was no connection between use of 
truck and its destruction by fire. Use of truck to operate oil pump instead of operation 


as vehicle was not breach of warranty in fire policy that automobile would be used for 
business purposes only. 


(Tex.) 
3 INCUMBRANCES 
(1). In general. 
30(1)—Where household goods and personal effects covered by fire policy for $950 were 


worth $1,200, policy could not be declared void because of existence of chattel mortgages 
where at time of fire amount of chattel mortgages was $350. Breland v. Great States 
Ins. Co (La.) 


3001) 


1104 


1105 
10)—Taking over of insured’s property by 


sale.”” 
proceedings held 


Provision avoiding fire policy if property insured should become encumbered without 
insurer's written consent held not violated by encumbrance placed on property between 
dates of application and issuance of policy. Sypolt v. Pomona Mut. Fire Ins. Co. of 
Preston & Monongalia Counties. (W. Va.) 1126 
(4). Removal of incumbrance before loss. 

Insurer could not escape liability on fire policy on ground that personalty 
bered by chattel mortgage where at time of_fire no chattel mortgage existed on property. 

JTecobs et al. v. Facrme- Mut. Fire In Co. of Turlock, Inc. (Cal.) , £23 
§ 335. KEEPING BOOKS, PAPERS, AND SAFE. 

(1). Nature, validity and operation in general. 

335(1)—Mere effort on part of insured to substantially comply with iron safe and inventory 


clause of fire policy is not sufficient. Camden Fire Ins. Ass’n of Camden, N. J. v. 
Kouri. (Okla.) 


335(1)—Mortgagee of crops, 
sufficiently complied with crop policies clause which required insured to keep records 
of grading, notwithstanding failure of mortgagee or growers to keep records of sellers’ 
grading or classing, where policies did not specify by whom grading was to be done. 
Provisions of seotedions for cotton crop policies, requiring production upon request 
of records of grading or classing, allowed reasonable time for production of records, 
where no limited time was specified. Provisions of insurance application requiring 
keeping and production of records upon insurer’s request are promissory warranties, 
and substantial compliance therewith is sufficient. National Union Fire Ins. Co. of 
Pittsburgh, Pa. v. California Cotton Credit Corporation. (U. S.) 
(2). Taking inventory. 
335(2)—Insured’s production of last annual inventory taken eight months prior to fire con- 
stituted substantial compliance with fire policy requiring insured to take annual inventory 
and to produce last inventory afer fire, notwithstanding fact that special inventory, 
taken three months prior to fire, was destroyed. Camden Fire Ins. Ass’n of Camden, 
N. J. v. Kouri. (Okla.) ; : cee ee eeeee . : 
(3). Keeping books of account 3 Ss : Hi 
335(3)—No particular mode of keeping books is required under provisions of iron-safe clause 
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of fire policy, if amount and value of goods destroyed may be ascertained therefrom with 
reasonable certainty by person of ordinary intelligence, with assistance of those under- 
standing system, but otherwise unaided by parol. Insured’s method of bookkeeping, 
under which records were loosely kept and books were posted but once a month from 
memoranda slips which were placed on file but not preserved, held insufficient compliance 
with bookkeeping requirements of iron-safe clause in fire policy, precluding recovery for 
loss of store merchandise through fire. Deal v. Camden Fire Ins. Co. (Ala.) 320 
335(3)—Iron safe, inventory, and book clauses of standard fire policy is substantially com- 
plied with if insured keeps and produces records enabling insurer to ascertain with 
reasonable certainty nature of property yg and amount of loss. Camden Fire 
Ins. Ass’n of Camden, N. J. v. Kouri. (Okla.). $ = sa a4 
(4). Keeping books and papers in safe. 
335(4)—Provisions of iron-safe clause of fire policy requiring keeping and preserving of 
inventories and books are reasonable and hindin upon insured, though substantial com 
pliance therewith will suffice. Deal v. Camden Fire Ins. Co. (Ala.) 
336. ADDITIONAL INSURANCE: 
(1). In general. 
336(1)—Where general insurance agent, representing two companies, had upon refusal of 
first to approve issuance of public liability policy to taxicab company, arranged fot 
issuance of policy by second insurer but second policy had not been filed with city 
board of public utilities at time taxicab passenger was injured, and policy of first insurer, 
which was still on file at that time, was only authorization for taxicab company’s license 
to operate, passenger’s right of recovery against first insurer could not be dented on basis 
of alleged issuance of second policy. Cronin vy. Coyle et al. (Calif.) 
336(1)-—Revenue obtained from farm of insured’s wife, not cultivated by insured, could not 
be considered as part of insured’s earnings in determining question, in insurer’s. suit to 
cancel policy, whether insured was overinsured against disability. Independent Life Ins. 
Co. v. Russell et ux. (Tenn.) : : . 1048 
(2). Knowledge and consent of insured. 
336(2)—Provision in by-laws of mutual fire insurer and in policy voiding policy on procure 
ment of additional insurance without insurer’s consent is binding, and violation thereof 
renders policy unenforceable as to insured. Lervold v. Republic Mut. Fire Ins. Co. et al. 
(Kan.) . : 
36(2)—-Fire insurance policy, issued by insurer’s agent with knowledge of other insurance on 
insured goods, which his general knowledge indicated were worth far more than total insur- 
ince thereon, held not void because of concurrent insurance not noted on policy, though it 
provided that no additional insurance was permitted, unless total insurance was entered 
in preceding paragraph. Belk’s Department Store of New Bern, N. C., Inc. v. George 
Washington Fire Ins. Co. (N. C.) 
(3). Identity of property or interest. 
$36(3)— Policy, containing forfeiture if other policy was issued on property covered, issued 
husband on community property, held not invalidated because wife had taken policy or 
her separate property in same building, where, although property was covered by same 
general description in both policies, there was no commingling and intent was to insure 
arcels by different policies. McMillan v. American General Ins. Co. (Tex.) 1120 
Entire or severable contracts. 
not re dered void for double insurance because insured after issu 
d other insurance for \ iluable rugs and linen, under circumstances 
1 intended iri y imsure only rugs and linen and was not 
} s uent policy al included personalty ‘eae usly insured. Jacobs et al 
farmers’ Mut. Fire Ins. Co. k, Inc. (Cal. . 
MATTERS RELATING TO PERSON INSURED. 
CHANGE OF OCCU PATION 
Statement as to occupation in accident policy refers to time when made and is not at 
udmission t same occupat was that of insured at time of later accident, nor wat 
ranty that insured will continue in th ccupation or will not engage in any other occu 
pation Club v. Ser 1 Life Ins. Co (Wash. ) 
342. ADDITIONAI, INSURANCE. 
-Insured’s failure to disclose a $2,500 policy in another company, when asked to name 
companies in which he was insured, in absence of evidence that concealment was made 
with intent to deceive or that it increased the risk, does not, as a matter of law, give 
insurer right to cancel policy. Generally, insurer after insured’s death cannot. state 
that it would have refused to issue the policy if insured has disclosed that he was 
insured in other companies. Applicant for life insurance, when asked to name the 
companies in which his life was insured, need not disclose an accident policy. Lamar 
Life Ins. Co. v. Culp. (Tenn.) ‘ oar 69 
(D) ASSIGNMENT OF POLICY. 
§ 345. NECESSITY OF CONSENT OF INSURER. 
345—-Wind and tornado policy held not invalidated by assignment thereof to insured’s receiver 
by insured after loss occurred without notice of assignment or consent thereto by insurer 
where, if assignment had any effect, it would not have invalidated policy because it was 
made after loss occurred Parker v. lowa Mut. Tornado Ins. Ass'n. (la.) 
(BE) NONPAYMENT OF PREMIUMS OR ASSESSMENTS. 
¢ 349. DEFAULT AS GROUND OF FORFEITURE IN GENERAL 
(1). In general. 
349(1)—Default in payment of premium automatically terminates life policy, notwithstand 
ing clause providing for application of cash or reserve value at time of default, less any 
indebtedness to insurer, as premium for extended insurance, where insured’s indebtedness 


1438 


1097 


several 


M 





Topical Index 


to insurer, including policy loan, equals or exceeds cash or reserve value. Clause of life 
policy, providing that failure to repay policy loan should not avoid policy unless total 
indebtedness thereon equaled or exceeded loan value of policy, and until one month 
after notice was mailed to insured, held inapplicable where policy was terminated solely 
by operation of clause relating to default in premium payment. Columbus Mut. Life 
Ins. Co. v. Hines. (Ohio) 

549(1)—-Insured, failing to pay special assessment, authorized by mutual fire insurance com 
pany’s by-law in addition to annual premium, held not entitled to recover on policy, in 
absence of showing that second assessment was levied in same year in violation of by-law, 
though policy was for five years and referred only to stated sum as premium.  Refer- 
ence in mutual fire policy to further assessments payable by insured held to include both 
premium assessment and single annual special assessment authorized by insurance com 
pany's by-laws. Wissert et al. v. Farmers’ Fire Relief Ass'n of Butteville. (Ore.) 

349(1)—Forfeiture for nonpayment of premium is not favored and courts are prompt to seize 
upon circumstances which indicate an election to waive forfeiture. Welch v. Missouri 

State Life Ins. Co. (S. C.) 1041 

349(1)—-Attempted cancellation by insurer of life policy for nonpayment of premiums during 
insured’s insanity contrary to terms of policy held void and without effect on continuance 

in force of policy without payment of premiums during insured’s insanity. First Texas 
Prudential Ins. Co. v. Ryan et al. (Tex.) 1209 

(3). Nonpayment of note given for premium. 
°49(3)--Premium note, providing for extended insurance from due date of premium if note 
were not paid when due, and limiting insured’s liability thereon to half of principal, and 
provision of life insurance policy that it should be void and insurance cease, except as to 
extended insurance, limited to cash value and reserve on maturity date of unpaid premium 

or note, if not paid on due date, held not to show parties’ intent that note should be 
accepted in lieu of cash and proceeds charged into cash value and reserve, as required to 
extend insurance beyond insured’s death Premium note represents premium, and failure 
to pay note has same effect as nonpayment of premium, in absence of contrary provision 
in note or life insurance policy. Great Southern Tife Ins. Co. v. Majors. (Tex.) 1273 
351. WHAT LAW GOVERNS. 

Where application to resident insurer for life policy was signed in New York by resi 
dent of that state, but application was accepted and policy issued and executed in New 
Jersey, effect of nonpayment of premiums held governed by policy and laws of New Jersey 
ind not by, New York statute precluding lapsing of policy for nonpayment of premium 
vithout notice of premium due date. Prudential Ins. Co. v. Milonas (N. J.) 73° 
356. EXTENSION OF TIME FOR PAYMENT. 

357, IN GENERAL. 

Insured who furnished proofs of disability within grace period afte: premium was cu 
held entitled to recover benefits as against insurer’s denial of liability because of failure 
to furnish proofs before default in payment of premium since policy was in full force 
during grace period and there was no default until after expiration of such period. 
Sun Life Assur. Co. of Canada v. Wiley (Ky.) 195 

Where premiums were indivisible and life policy provided for grace period of 30 days, _ 
during which policy should remain in force, for payment of premiums, insurer held 
liable for disability benefits, where total and permanent disability of insured occurred 
before lapse of 30 days after failure to pay premium. Murphy v. New York Life Ins. 
Co. (La.) : . 

Insured, whose time for payment of premium was extended by written agreement for 
three months from expiration of grace period after due date, held not entitled to additional 
grace period for payment of premium after expiration of three months’ extension. Marek 
et al. v. Mutual Life Ins. Co. of New York. (N. Y.) 

Insured, executing premium extension note, providing that all rights under life and dis 
ability insurance policy, should be same as if cash, paid on account of premium in default, 
were not paid nor extension agreement made, if note were not paid when due, lost con- 
ditional privilege of continuance of policy, and original default remained. Insured. 
becoming disabled during grace period for payment of premium under life and disability 
insurance policy, providing for restoration thereof on payment of arrears in event of 
default after insured became totally disabled held not entitled to restoration thereof on 
ground that default did not occur until expiration of grace period. Talsky v. New York 
Life Ine: Co, (N.. ¥.) 1014 

Insurer’s extension of credit to agent and agent’s extension of credit to insured’s broker 
did not constitute extension of credit by insurer to insured, which would extend term of 
automobile liability policy, in view of installment payment indorsement attached to policy 
requiring that additional premium be paid before expiration of policy to extend term. 
Drennan v. Sun Indemnity Co. of New York. (N. Y.) 1154 

§ 359. SUFFICIENCY OF PAYMENT OR TENDER TO PREVENT FORFEITURE. 

§ 360. —— IN GENERAL. 

(1). In general. 

360(1)—Insurer cannot arbitrarily accept money and afterwards claim to hold it for differ 
ent purpose than payment of premium. Cook v. Volunteer State Life Ins. Co. et al 
(Ga.) 187 

360(1)—Beneficiary held entitled to recover on life policy notwithstanding insurer had loaned 
maximum amount on policy to insured without making deductions for premiums _ as 
required by Insurance Law and policy, which would have been sufficient to keep policy 
in effect beyond time of insured’s death, where, if Insurance Law had been complied 
with, no loan would have been made because unpaid premium for balance of the policy 
year totaled more than the loan value of the policy. Provision of Insurance Law 
requiring insurer to deduct premiums to end of policy year from policy ioan held con 


1439 





The Insurance Law Journal, Vol. 85 


trolling with regard to policy issued by foreign corporation authorized to do business 
within state, regardless of terms of policy. Del Rio v. Prudential Ins. Co. of America. 
CM ese bho 
(3). Application of dividends or credits to prevent forfeiture. 
360(3)—Where life policy provided for purchase of temporary insurance with net cash value 
in hands of insurer after default upon expiration of insured’s option to take cash 
surrender value of policy or participating paid-up insurance, insured had no right to 


have net cash value applied to semi-annual premium which insured did not pay. 
New York Life Ins. Co. v. Moose. (Ark.) 


360(3)—Insurer held not obligated or authorized to app 
premiums to continue life policy in force after lapse, where insured in application exer- 
cised option to leave dividends to accumulate as interest-bearing savings fund. Rundle 
v. Northwestern Nat. Life Ins. Co. of Minneapolis, Minn. (N. 
360(3)—Where insured elected to allow dividends on life policy to accumulate, insurer held 
not bound to apply accumulated dividends either to payment of premium to 
default, or to continue policy as extended term insurance. 
Equitable Life Assur. Soc. of the United States. (N. Y.) 
)(3)—Where, when premium became due, insurer had in its possession credits accruing 
upon life policy presently payable to insured in amount sufficient to pay insured’s note to 
insurer and to pay premium due, law applied credits to payment of premium due to pre- 
vent forfeiture of policy which would have resulted because insurer, instead of applying 
balance to continuance of policy as paid-up nonparticipating whole life policy as required 
by policy, canceled policy and appropriated balance. Insurer having denied that anything 
was payable upon life policy containing disability benefits clause, and having persisted in 
such denial in pleadings filed to suit upon policy until filing of its second amended 
nswer, when it admitted a credit on policy, could not thereafter insist upon right to 
ipply such credit to purchase of a paid-up life policy, in accordance with provision of 
policy, to avoid application of credit to payment of premiums due. Bankers’ Reserve 
Life Co. v. Springer. (Tex.) eit’ ; 
(4). Payment by check, draft, or order. 
360(4)—Where local office deposited to life insurer’s credit check transmitted by insured in 
payment of note given for premium, check was paid by drawee bank and note was for 
warded to insured, payment of premium was effected, and policy did not lapse, not- 
withstanding check was received after expiration of grace period on note. Cook vy. 
Volunteer State Life Ins. Co. et al. (Ga.) 
$ 362. EXCUSES FOR NONPAYMENT. 
362—-Where life policy waived payment of premiums upon proof of insured’s permanent dis- 
ability, such proof was a condition precedent to release from obligation to pay premiums 
and notice of insured’s permanent disability after lapse of policy and insured’s death 
furnished no basis of recovery on policy by beneficiary. That life insurer’s soliciting 
agent or other employees knew that insured had been injured and was in hospital did 
not constitute proof of permanent disability, within provision waiving further payment 
of premiums upon proof of insured’s permanent disability. Cochens v. Prudential Ins. 
Co. of America. (Calif.) iy ; ee satel ehal uta onl a aaa eI 
362—-Insurer’s receipt of proof of insured’s disability held condition precedent to waiver 
of payment of premiums under life insurance policy, providing that if insurer received 
due proof that insured was wholly disabled, insurer should waive payment of premiums 
thereafter due during such disability. Morris v. New York Ljfe Ins. Co. (Cal.).... 
362—Evidence disclosing that insured, who had engaged only in vocation of selling news- 
papers, suffered partial disability in use of right arm and shoulder, was nervous, lacked 
vitality and vigor, and suffered hystaro epilepsy fits, established that insured was 
“totally and permanently disabled’ entitling him to benefits of waiver of premium 
clause of life policy. “Total disability’ as used in waiver of premium life policy 
clause does not necessarily mean that the insured must be absolutely helpless. oven 
thal v. Colonial Life Ins. Co. of America. (N. J.). -e Be lala - 
Where life policy providing for waiver of premiums and payment of disability benefits 
upon notice of permanent and total disability lapsed for nonpayment of premiums during 
disability of insured, failure to give notice of disability was not excused by insured’s 
insanity, and beneficiary could not recover under policy. In absence of requirement in life 
policy that notice of disability be given by insured personally, notice might be given by 
another person. Pacific Mutual Life Ins. Co. v. Hobbs. (Tenn.) 
“Due proof,’’ as used in life policy requiring due proof of disability to waive payment 
of subsequent premiums unless context shows otherwise, will not be taken as prescribing 
any particular form to be observed in presenting facts called for. Insured’s letter giving 
insurer all pertinent facts and proofs concerning disability held to constitute “due proof” 
of disability so as to entitle insured to waiver of premiums provided for in policy, and 


entitling beneficiary to recovery thereon upon insured’s death. American National Ins. 
Co. v. Callahan. (Tex.) 


prevent 
Manufacturers’ Trust Co. v. 


362 


362 


362—Mere informal notice does not constitute sufficient compliance with life policy provision 


requiring proof of disability to obtain waiver of premiums. Formal proof of disability 
required by life policy to obtain waiver of premiums may be waived by insurer. 
Insurer’s conduct calculated to induce delay or to engender belief that strict compliance 
with life policy provision requiring proof of disability will not be required generally, 
constitutes waiver. Antonowich v. Home Life Ins. Co. (W. Va.) 

§ 363. RIGHTS OF INSURED AFTER DEFAULT. 

§ 364. IN GENERAI, 

364-—Where application for reinstatement of life insurance was based on belief by insured 
that reinstatement was necessary because of lapse, though premium due had been paid, 


insured was not estopped from showing that no lapse had occurred. Sun Wife Assur. 
Co. of Canada v. Wiley. (Ky.) 
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365. ——- REINSTATEMENT. 
(1).. In_ general. ee 
365(1)—Provision in life policy for reinstatement of lapsed policy on written application 
by “insured” meant written application by insured himself and not through another 
acting in his stead. Insurer’s rescission of reinstatement of life policy on discovery of 
misrepresentations contained in application as to insured’s health held to prevent bene- 
ficiary from recovering on policy, where application for reinstatement had not been 
made by insured but by his father acting as his agent, notwithstanding that local agent 
through whose hands reinstatement was issued knew father signed application and had 
knowledge of insured’s sickness. New York Life Ins. Co. v. Crumpton. (Ala.) 
(1)—-Holder of benefit certificate who at time of acceptance of request for reinstatement 
was 55 years and 3 months of age held not “more than 55 years of age” within contem 
plation of statute prescribing age limit for issuing benefit certificates being considered as 
55 until he reached 56. Statute prohibiting issuance of benefit certificates to persons 
more than 55 years of age held not to prevent reinstatement of certificate holder over 
age limit on payment and acceptance of assessment only few days after default: statute 
being applicable to issuance of original certificate only. Insurer may waive forfeiture 
arising from failure to promptly pay premium, and, where there is no other condition 
imposed by convention of the parties, acceptance of money after knowledge of forfeiture 
is “‘waiver.”” James v. Colonial Mutual Life Ass’n. (Cal.) 1201 
365(1)—Clause of accident and health policy providing for reinstatement of policy upon 
acceptance of past-due premium by insurer or duly authorized agent was presumed to 
conform to statute requiring such provision in policy, and terms of policy were required 
to be construed in light of statute. ‘‘Duly authorized agent” as used in statute pro- 
viding for reinstatement of insurance policy upon acceptance of past-due premiums by 
such agent held to refer to an actual representative of insurer with power to collect 
regular premiums, and in particular, the last previous one paid by insured. Agent of 
insurer who was duly authorized to collect regular premiums and who had collected 
last previous premium paid by insured on accident and health policy held authorized 
under statute and policy to accept overdue premiums and thereby to reinstate policy 
after a lapse. Terms of premium notice sent by insurer to insured and not assented 
to by insured could not adversely affect rights of plaintiff to have policy of accident 
and health indemnity insurance reinstated after a lapse. In suit to have accident and 
health policy reinstated after a lapse, where insured’s check for overdue premium was 
received by agent, deposited to credit of insurer in its bank, and was duly collected 
and proceeds held by insurer for almost two weeks, agent held to have accepted check 
in payment of overdue premium. Rosenthal v. Monarch Life Ins. Co. (Mass.) 
365(1)—-Provision in industrial life policy that if policy should become void because of non 
payment of premiums it could be revived on payment of arrears and proof 
health held inapplicable to pay payment of premium during grace 
Washington Fidelity Nat. Ins. Co. (Mo.) 


of good 
period. Mitchell v. 


365(1)—Health and accident policy, which had lapsed for nonpayment of premium, held not 
to protect insured for loss of time cccasioned by injury sustained between date insured 


mailed check for premium and date insurer actually received and retained check, since 
policy was not reinstated until latter date. Massachusetts Protective Ass’n, Inc., of 
Worcester, Mass. v. Turner. (Okla.) sata ; on 7 

365(1)—Upon reinstatement, lapsed life policy is considered as though it had been issued 
anew on day that insured’s application for reinstatement was approved. Year within 
which suicide barred liability on life policy held not to date from reinstatement of 
policy but reinstated policy referred pro tanto to date of original policy, since “reinstate” 
presupposes not new contract, but revival of old. Tatum vy. Guardian Life Ins. Co. 
(U. eS Sa oral : ‘ ; ae ; 

(2). Condition of reinstatement. 

365(2)—Where insured was not in good health at time he made application for reinstate- 
ment of life policy, and statement he made to insurer to induce reinstatement that he 
was in good health was untrue, insurer was justified in canceling 
ground of fraud. Pacific Mut. Life Ins. Co. v. Butler. (Ark.) 

365(2)—Statement signed by insured to obtain revival of life policy will be considered to 
be a warranty only when it clearly appears that such was intention of contracting 
parties. Pollard et al. v. Royal Highlanders. (Nebr.) 

65(2)—That insured at time of default in paying premiums under life policy was per 
manently disabled did not under premium waiver provision avoid lapse and dispense with 
necessity for reinstatement, in action by insurer to rescind reinstatement for fraud, 
where policy required proof of disability as condition precedent to insurer’s liability 
therefor and no proof was furnished until after reinstatement. New York Life Ins. 
Co. v. Chanson et al. (N. Y.) 
2)—Insurer may attack validity of contract of reinstatement of life policy on ground that 
reinstatement was based upen misrepresentation in regard to material matters contained 
in application for reinstatement, notwithstanding such application is not annexed to 
reinstated policy, since statute requiring life policy to contain entire contract between 
parties does not apply in such case. Doctrine precluding insurance company from asserting 
invalidity of contract, where company’s agent had knowledge of circumstances creating 
such invalidity at time when contract was made, held not to extend to case where insured 
asks reinstatement of life policy and, with knowledge of limitation of authority of agent, 
signs application in blank, thus placing it within power of agent to procure from company 
contract of reinstatement, which company would not have made if facts had been within 
its knowledge. Insured, signing in blank application for reinstatement of life policy pro- 
viding that insured certified that statements and answers were correct, and agreed that, 
if they were untrue, insurer would be under no liability for two years, and turning over 
application to assistant manager of insurer’s branch office, who filled 
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bound by misrepresentations as to insured’s health filled in by assistant manager, and 
hence insurer was not estopped from asserting that representations were untrue. Insured 
who relied upon insurer’s agent to fill out blanks in application for reinstatement of life 
policy made agent his own agent for that purpose, where insured had previously agreed 
in policy that authority vested by insurer in its agent did not extend so far. Insured and 
imsurer are alike subject to obligations and entitled to benefit of all terms of contracts of 
insurance entered into voluntarily and with knowledge that particular instrument contains 
those terms, and, when that is shown, there can be no room for divergent rules of public 
policy applicable to contracts embodied in policy and contracts for reinstatement of a 
lapsed policy. Axelroad v. Metropolitan Life Ins. Co. (N. Y.) 
365(2)—-Insurer held entitled to rescind reinstatement of life policy for false statements regard 
x insured’s health since issuance of policy, notwithstanding fact that insured signed 
application for reinstatement in blank without answering questions or making representa- 
tions and that answers were thereafter inserted, where policy required proof of insurability 
as condition to reinstatement and provided that agents had no power to make representa 
tions. Prudential Ins. Co. of America v. Comerford et al. (N. Y.) 

365(2)—Health and accident policy, providing that if default is made in payment of premium, 
subsequent “acceptance”? of premium shall reinstate policy, is reinstated when insurer 
or authorized agent actually receives and willingly retains premium payment. Massa- 
chusetts Protective Ass’n, Inc. of Worcester, Mass. v. Turner.’ (Okla.) 

(2)—-Where life policy lapsed for nonpayment of premium, physician’s statement that 
insured had had grippe for nearly three months and had not been well since, although he 
was gradually improving, and had lost weight of 20 pounds, held not to comply witl 

statutory requirement for reinstatement that evidence of insured’s insurability satistactory 
to the company be furnished, notwithstanding physician also stated that insured, in his 
opinion, was free from physical and mental defects, and was in good health. Riebel v 

Prudential Ins. Co. of America. (Pa.) 

2)--Life policy may validly stipulate that risk shall not reattach until certain time sub- 
sequent to reinstatement following a lapse, in which case no recovery can be had if death 
occurs during such period, in absence of waiver. Provision in life policy, that, if policy 
lapsed for nonpayment of premiums and was revived, no claim, cause of which originated 
withir tive weeks after last reinstatement, could accrue under policy, held valid and 
enforceable as against contention that such provision was in contravention of statute 

providing that no policy shall be contestable after two years from date of its issuance, 
where insurer was not contesting policy, but sought to enforce it in presenting provisior 

is defense against liability. Texas Prudential Ins. Co. v. Wiley.  (Tex.) ] 
? Where insurance policy was wrongfully canceled for nonpayment of premiums, 
insured was entitled to have policy declared in force on payment of premiums due. First 
Vexas Prudential Ins. Co. v. Ryan et al. (Tex.) ] 

§ 366. ——- ELECTION BETWEEN RIGHTS. 

3 Rights of beneficiary under lapsed life insurance policies. providing for continuance of 

Insurance as term insurance, if insured made no election between certain options within 
time stipulated, are governed by provisions of term insurance option, in absence of such 
election Home Tife Ins. Co Stephens. (Ark, 
Where assured under life policy made written election to take cash surrender value 
upon inability to continues premium payments, rights of parties were tixed by such election 
even though, before making of settlement. insurer required submission of formal proofs 
ind surrender of policy; and hence beneficiary could not enforce policy under extended 
nsurance clause Fowler et al. v. State Life Ins. Co. (Ta.) 

366—If life policy premium is not paid during grace period, default takes effect as of due 
date subject to insured’s right during 3-month period to exercise options under non- 
forfeiture provisions. Erickson et al. v. Equitable Life Assur. Soc. of United States. 
(Minn.) eee ; 

§ 367. INSURANCE FOR LIMITED TERM OR AMOUNT. 

(1). In general. 

367(1)—-Where, on insured’s default in premiums under life policy and his failure to take 
cash surrender value or paid-up policy, indebtedness due under loan on policy was 
automatically satisfied out of reserve and insurance was automatically extended as 
provided in nonforfeiture provision, but insured died after expiration of extended 
insurance, insurer held not liable, notwithstanding insurer’s alleged noncompliance with 
provision for thirty days’ notice under loan clause, since provision became inoperative 
when indebtedness was automatically discharged. Mutual Benefit Life Ins. Co. v. 
Carter. (Ala.) ve p ae ea edcei ee as 3 ; 16 

367(1)—As respects extended insurance, life policy provision that any indebtedness would 
operate to reduce benefit applied only in case of settlement required to be made before 
lapse. Columbian Mutual Life Ins. Co. v. Vasser. (Ala.) 453 

367(1)---Loan on life insurance policies held not, in effect, a mortgage, not legally foreclosed. 
so as to preclude conversion of proceeds of policies or their reserve value into term 
insurance without notice of such action; loan being in substance payment in advance on 
policies. Home Life Ins. Co. of New York v. Stephens. — (Ark.) 1191 
367(1)—Provision for reduced premiums contained in life policy as reissued and_ rewritten 
at standard rates at time of reclassification of risk, originally classified as substandard, 
held not retroactive to date of inception of coverage, where insured accepted readjustment 
and refund made thereunder and acquiesced therein until his death. Erickson et al. v. 
Equitable Life Assur. Soc. of United States. (Minn.) er ng tar 46 
367(1)—Premium reduction coupons which were charged for in each premium in addition to 
carriage risk of insurance, and which matured annually and could be used to apply on 
annual premiums or left with insurance company to acquire fully paid life policy, held 
“dividends.” Premium reduction coupons for which additional charge was made in life 
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policy premiums, and which insurance company permitted to be applied on annual pre- 
miums or left with company to procure fully paid policy, should on insured’s default be 
applied to purchasing extended policy for avoiding forfeiture. Missouri State Life Ins. 
Co. v. Garritson. (Okla.) een a 1023 

367(1)—Beneficiary held entitled to recover face value of lost policies upon which insured had 
ceased to pay premiums, where insurer had interpreted policies as providing for extended 
insurance to certain dates, beyond date of death of insured, for face value of policies, and 
insured had been informed of such interpretation and had relied thereon. National Life 
& Accident Ins. Co. v. Lewis et al. (Tex.) 1265 

(2). Amount available to purchase extended insurance. 

367(2)—Where cash value of life policy at time of lapse was $246.75, and insured’s debt to 
insurer was $206.70, insured was entitled to such extended insurance as $40.05 would 
buy, and beneficiary after insured’s death was not entitled to deduct amount of debt 
from face of policy, where policy provided that any indebtedness would reduce benefit 
and proportionately reduce sum of paid-up insurance an amount at risk under continued 
insurance. Columbian Mutual Life Ins. Co. v. Vasser. (Ala.) 

367(2)—Under nonforfeiture provision in life policy providing for automatic extension of 
insurance, in event of default in payment of premiums and failure to surrender policy, 
for term purchasable by cash surrender value, surrender charge must be deducted from 
reserve to find cash surrender value in determining extended insurance, though policy 
was not surrendered. Carter v. Mutual Benefit Life Ins. Co. (Ala.) 

367(2)—Under life policy providing that indebtedness to insurer should be deducted from 
cash surrender value available thereunder, loan by insurer to insured held deductible 
from cash surrender term insurance after lapse of policy for nonpayment of premium. 
Under life policy providing for disposition of dividend payments and that insurance 
should not be extended by dividends remaining with insurer, insurer made substantial 
compliance with provisions by sending insured check for accrued dividend on date 
when policy was converted into term insurance, and insurer need not have applied 
accrued dividend in purchasing extended term insurance. Daugherty v. General 
American Life Ins. Co. (Ark.) ; : ; 
2)—-lLoans on life insurance policies held deductible from cash loan valve thereof in 
cash surrender value available for purchase of extended insurance. Mutual life insurance 
company's undistributed surpluses for years during which lapsed policies were in force 
cannot be added together for purpose of showing that sufficient sum should have been 
credited to its divisible surplus account for insured’s share thereof to keep policies in 
force beyond date of his death. where surpluses not distributed at end of each year 
went back into general surplus account and became part of surplus for ensuing year. 
Insured, using dividends on lapsed life insurance policies for payment of premiums, is not 
entitled to any dividend additions extending insurance. Deduction of ameunt of loans 
on lapsed life insurance policies from cash value thereof does not preclude deduction 
thereof from amount of extended insurance allowed, when policy so provides. Home Life 
Ins. Co. of New York v. Stephens. (Ark.) 

367(2)—Life insurance policy lapsed in its entirety on nonpayment of premium due before 
insurer received proof of insured’s total disability, so that no money due insured was 
in insurer’s hands for payment of premiums because of policy provision for payment of 
benefits to insured from year after proof of such disability, payment of premiums being 
condition precedent to payment of such benefits. Morris v. New York Life Ins. Co. 
(Cal.) j , 457 

367(2)—Surrender charge authorized by law and provided for in life policy held properly 
deductible from cash surrender value, whether value is sought by surrendering policy 
or is applied automatically to purchasing term insurance upon default in paying 
premiums. Palmer et al. v. Central Life Assur. Soc. of United States. (Minn.) 45 

367(2)—Surrender charge authorized by law and provided for in life policy held properly 
deductible from cash surrender value, whether such value is sought by surrendering 
policy or is applied automatically to purchasing term insurance upon default in paying 
premiums. Erickson et al. v. Equitable Life Assur. Soc. of United States. (Minn.) 

367(2)—Life policy provision for deduction of amount of loan, together with interest, from 
cash or reserve in estimating value of policy and amount of extended term insurance 
it would purchase, held valid. Bowdon v. Metropolitan Life Ins. Co. (Mo.) 

367(2)—-Where life policy lapsed on nonpayment of premium, insurer properly applied cash 
surrender value to payment of policy lozn which equaled such cash value. thereby leaving 
no funds available for purchase of extended term insurance pursuant to policy, as against 
contention that policy required notic« Where insured elected to allow dividends on life 
policy to accumulate, insurer held not bound to apply accumulated dividends either to 
payment of premium to prevent default. or to continue policy as extended term insur 
ance. Manufacturers’ Trust Co. v. Equitable Life Assur. Soc. of the United States 
CN; ¥.) 

367(2)—Life policy which provides that, upon default in payment of any premium after 
payment of three annual premiums, policy will automatically be commuted to paid-up 
life insurance in amount shown bv table written in policy, becomes. upon happening of 
those conditions. a paid-up policv for applicable amount shown in table. Kurth et al. v 
National Life & Accident Ins. Co., Inc. (Texas) . 5 

367(2)—-Life policy which provided for automatic application of 1 t value of policy, but not 
of loan value to payment of extended insurance, lapsed on failure of insured to pay 
premium due, where insured had obtained loan on policy greater than_ the net value 
thereof, notwithstanding loan value was sufficient to pay premium due Texas Life Ins. 
Co. v. Dillehay. (Texas) 4 

(3). Period for which insurance will be extended. | , 

367(3)—-Where insurer notifying insured of date of expiration of extended insurance 

erroneously named date more than two years later than correct date, and insured com- 
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mitted suicide between correct date and date mentioned in notice, insurer held not 
estopped from defending beneficiary’s action on life policy on ground that policy had 
lapsed, in absence of evidence that insured could or would have obtained reinstatement 


of policy had it not been for erroneous notice. Ginsberg v. Eastern Life Ins. Co. of 
New York. (N. J.) 


367(3)—Insured, accepting term insurance 


benefits even if insurer waived insured’s failure to make proof of disability before 
policy lapsed by making inquiry as to his subsequent claim of total permanent disability. 
McKorrell v. Mutual Life Ins. Co. of New York. (S. C.) 
§ 368. PAID-UP POLICY OR VALUE. 
(1). In general. 
Participating lite policy which provided upon default for participating paid-up insur- 
ance held in conformity with California statute requiring that life policy should provide 
on default for purchase of one of three alternative forms of nonparticipating insurance, 
where admitted net value of policy in default would purchase $313 worth of extended 
paid-up insurance, whether participating or nonparticipating. Maggiorini v. New York 
Life Ins. Co (Cal.) 
(2). Conditions precedent. 
368(2)—Clause in industrial life policy providing for nonparticipating paid-up policy upon 
premium default after five years, issuance conditioned on surrender of original policy, 
and application for paid-up policy within eight weeks after default, held valid, precluding 
recovery on policy where such terms were not complied with. Clark v. Life Ins. Co. 
of Virginia. (La.) ; dikes 
368(2)—Where provisions of life policy for exchange after default of premiums for non- 
participating paid-up policy were not complied with, beneficiaries could not recover insur- 
ance, though several weeks after default one of beneficiaries paid insurer’s agent $1 to 
revive policy. Coudray et al. v. Life Ins. Co. of Virginia. (La.) 
§ 369, SURRENDER VALUE. 
369—-Insured’s right to cash surrender value of benefit certificate accrued when letter contain- 
ing demand was mailed, and such right could not be impaired by insurer's action after 
state declared a moratorium on cash surrender values in changing its constitution and 
by-laws, notwithstanding reservation in certificate of right to make changes, since such 
reservation could only apply to certificates under which vested rights had not accrued. 
Howard vy. Sovereign Camp, W. O. W. (Ark.) 
§ 370. —— ACTIONS. 
370 —Court did not abuse discretion in disregarding question, not presented by complaint in 
action on life insurance policies, as to whether loan thereon was mortgage, without notice 
of foreclosure of which proceeds of policies or their reserve value could not be converted 
into term insurance. Home Life Ins. Co. of New York v. Stephens. (Ark.) 1191 
370—In action on industrial policy, evidence held insufficient to show payment of premium 
arrears as required by policy for its reinstatement when lapsed. Western & Southern 
Life Ins. Co. v. Devers’ Administrator. (Ky.) ites ahaa eereauets Senate 
370. Where insurance policy is wrongfully canceled by insurer insured may compel its rein- 
statement by proper proceeding in equity. Where insurer had wrongfully attempted to 
cancel life policy and insured sued to have policy reinstated and offered to do equity, 
tender of premiums accruing during pendency of suit held unnecessary, since policy 
could be reinstated on payment of amount found to be due by court. First Texas Pru- 
dential Ins. Co. v. Ryan et al. (Tex.) 1269 


XI. Estoppel, Waiver or Agreements Affecting Right to Avoid or 
Forfeit Policy. 


$ 371. APPLICATION OF DOCTRINES OF ESTOPPEL AND WAIVER. 
371—Substance of doctrine of “‘waiver’’ in insurance law is that if insurer, with knowledge of 
facts which would bar existing primary liability, recognizes such primary liability by 
treating policy as in force, it will not thereafter be allowed to plead such facts to avoid 
its primary liability. Doctrine of waiver cannot be invoked by insured to create primary 
liability, but to create such primary liability all elements of binding contract are essential. 
Protective Life Ins. Co. v. Cole. (Ala.) a die a% . 
In insurance law, to constitute a waiver, there must be actual intention to relinquish 
existing right, benefit, or advantage, with knowledge, either actual or constructive, of its 
existence, or such conduct as to warrant inference of such intention to relinquish. 
Biggs v. Modern Woodmen of America. (Mo.) 1238 
Insurer may be estopped from denying liability on life policy where by its course of 
dealing, or its open actions, it has induced insured to pursue course of conduct to his 
detriment. Everett v. Metropolitan Life Ins. Co. (Neb.) 997 
371 Courts do not favor forfeitures and will seize on circumstances indicating intention of 
insurer to waive lapse of policy. Divita v. New York Life Ins. Co. (N. Y.) 1008 
371—Insurer’s seasonable notice in advance of trial of claim of nonliability under policy 
is sufficient te prevent waiver or estoppel. Atlantic Lighterage Corporation v. Con- 
tinental Ins. Co. of City of New York. (U. S.)...... Bee eeesre ce ; 
372. WHAT CONDITIONS MAY BE WAIVED. 
Generally, an insurer may waive any provision of a policy which is for insurer's benefit, 
such as a provison that health and accident policy shall not cover eny person more than 
fifty years old. National Life & Accident Ins. Co. v. Ransdell. (Ky.) 1299 
Doctrine of waiver is not applicable to a case of lack of insurable interest. Sun Life 
Assur. Co. of Canada y. Allen et al. (Mich.) ‘ 209 
Provision in policies relating to forfeiture of nonpayment of premium is inserted for 
henefit of insurer and may be waived. Divita v. New York Life Ins. Co. (N. Y.) 1008 
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372—Provision in fire policy concerning vacancy may be subject of a waiver. Vinton v. 
Atlas Assur. Co., Limited. (Vt.) 860 

§ 374. POWERS OF OFFICERS OR AGENTS RESPECTING WAIVER. 

§ 375. —— IN GENERAL. 

(1). In general. 

75(1)—-After issuance and delivery of policy, agent’s authority with relation thereto is 

determined by contract with insurer and his apparent authority implied from his conduct 

of insurer’s business with its knowledge and consent. Krug Park Amusement Co. et al. v. 

New York Underwriters’ Ins. Co. (Neb.) ....... 1104 

375(1)—Acts of former agent of insurer, after agency was terminated by notice to agent and 
by filing of certificate with state insurance department, could not constitute waiver or 
estoppel on part of insurer. Drennan v. Sun Indemnity Co. of New York. (N. Y.) 1154 

(2). Nature of agency. : 

375(2)—-Life insurer’s local manager with power to manage soliciting agents, receive and 
receipt for premiums, accept applications for policies and to forward them to home office 
and deliver policies written by home office held without power to waive condition of 
policy providing that it should be void in case insured procured additional insurance or 
to receive notice of procurance of such additional insurance by insured. National Life 
& Accident Ins. Co. v. Cummings. (Ala.) 1182 

375(2)—-Insurer’s general agent may waive provisions in life policy in reference to forfeitures 
for nonpayment of premiums which are for exclusive benefit of insurer. Insurer’s general 
agent may waive directions by insurer to insured regarding mode and manner of payment 
of premiums. Where insurer’s general agent had apparent authority to extend time for 
payment of premiums on life policy, insurer was estopped from asserting forfeiture of 
policies for nonpayment of premiums, ,where insurer rejected payment within 30 days’ 
extension granted insured by company’s general agent. Reserve Loan Life Ins. Co. v. 
Compton. (Ark.) ..1197 

375(2)—-Generally, especially in view of statute providing for writing of insurance only 
through resident licensed agents, agent of foreign insurance company who has power to 
solicit and take applications, collect premiums, and countersign and deliver policies may 
bind his principal by oral contract of insurance, or may waive policy requirement of 
written consent of company to assignment of policy, and company 1s estopped from 
denying authority to make such waiver, especially when such consent is 
wholly due to acts of agent and not of insured. General agent of insurer who signed 
and delivered policies, received accident reports, accepted policies for cancellation, can 
celed policies, and made premium refunds, had authority to waive provision avoiding 
automobile liability policy for change of ownership of automobile. Collard v. Universal 
Automobile Ins. Co. (Ida.) 

375(2)—Under health and accident policy requiring change to be approved by insurer’s 
executive officer and indorsed on policy, soliciting agent held not authorized to waive 
provisions fixing time for payment of premiums or institution of suit on policy. 
Massachusetts Protective Ass’n, Inc. of Worcester, Mass., v. Turner. (Okla.) 

375(2)—Local agent of fire insurer, authorized to countersign policies, deliver them and col- 
lect premiums, was authorized to collect premium after fire. Carolina Ins. Co. v. Chris- 
topher. (Tex.) ; : oe 1119 

375(2)—In absence of proof of an authorization, an adjuster, while he may waive require 
ments of proof of loss, has not real or apparent authority to waive a forfeiture for breach 
of warranty or condition subsequent and thereby reinstate fire policy. Independent 
adjuster without authority to waive provision in standard fire policy of New York could 
not estop insurer by his acts or statements in regard thereto, particularly where there was 
no proof that insured in reliance upon what was said had been induced to put himself 
in a prejudicial position. Vinton v. Atlas Assur. Co., Limited. (Vt.) 
376. EFFECT CF PROVISIONS OF POLICY. 

(1). In general. 

376(1)—Insurance company may waive any provision in policy for its protection by acts o1 
conduct of its agents, within scope of their authority, and be estopped from availing 
itself of violation of terms of policy, notwithstanding clauses in policy that company 
shall not be bound by any such conduct or representations of its agents. Collard v. 
Universal Automobile Ins. Co. (Ida.) 

376(1) Though life policy provided that no payment to any person except in exchange for 
insurer's official saeeat would be recognized, insurer by its agent who was in actual con- 
trol and management of policy involved could waive such provision, even though receipt 
for disputed premium had not later been signed by proper official of insurer and delivered 
to insured. Sun Life Assur. Co. of Canada v. Wiley. (Ky.) 195 

376(1)—Where agent’s authority is specifically limited by terms of policy, he has no right or 
power to waive conditions and provisions of policy relating to forfeiture and continuance 
of insurance. Drennan vy. Sun Indemnity Co. of New York. (N. Y.) 1154 

376(1)—In absence of fraud or collusion between insured and insurer’s agent, agent’s 
knowledge, when acting in scope of authority, of conditions existing at inception of 
policy, will be imputed to insurer, though eau contains contrary stipulation. Smith 
v. New York Life Ins. Co. (N. C.)..... eee 526 
(2). Conditions to which restrictions amiha. 

376(2)—Life policy provision that no agent has power to waive any forfeiture or to bind 
insurer by any promise or to receive any representations or information is no limitation 
on any actual power or authority which agent may acquire after issuance of policy. 
Holmes v. Atlanta Life Ins. Co. (Ga.) 191 

§ 377. KNOWLEDGE OR NOTICE OF FACT'S IN GENERAL. 

(1). Necessity of knowledge of breach. 
377(1)—Forfeiture of rights under insurance policy is not favored hy law, especially where 
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forfeiture is sought to be declared after contingency has arisen against which insurer 
undertook to insure, and facts upon which forfeiture is alleged to be based were within 
knowledge of insurer prior to happening of event giving rise to insurer’s liability under 
policy. Garvin vy. Union Mut. Life Ins. Co. (Mo.) 

377(1)— If automobile liability insurer’s underwriter, with notice of ownership by another 
of part of trucks operated by prospect, issued to prospect policy containing provision 
inconsistent with such owne rship, insurer could not avoid policy on ground of such pro- 
vision, where no fraud on prospect’s part was shown. Headley’s Express & Storage Co., 
Inc. v. Pennsylvania ietieuuanee Corporation. (Pa.) 

377(1)—Insurer can waive the invalidity of a contract by treating | it as valid after acquiring 
knowledge of facts which would render contract invalid, but insurer need not on notice 
of some fact not constituting knowledge of falsity of the statements in which a policy is 
issued, inaugurate an investigation and exercise diligence to ascertain whether such 
representations were true. Most Worshipful nee Lodge Free & Accepted Masons of 
Texas et al. v. Hayes et al. (Tex.)... 1266 

(2). What constitutes knowledge or notice in general. 

377(2)—Insurer was chargeable with notice of receipt of, premiums on second life policy 
issued to insured contrary to provision therein requiring special indorsement, and was 
accordingly estopped to set up defense of violation of that provision, where premiums 
on both policies were entered in same premium receipt book and accepted by insurer 
without objection. Wills v. Liberty Industrial Life Ins. Co. (Ala.) 

(3). Facts putting insurer on inouiry. 

377(3)—-Prospect’s letter to automobile liability insurer that name of owner of part of trucks 
operated by prospect was not to appear in policy and inviting inquiry in case matter 
was not clear held sufficient to impose duty of inquiry on insurer before issuing policy 
not bearing such cwner’s name and based on prospect's ownership of trucks. Headley’s 
Express & Storage Co., Inc. v. Pennsylvania Indemnity Corporation. (Pa.) 

77(3)-—Insurer can waive the invalidity of a contract by treating it as valid after acquiring 
knowledge of facts which would render contract invalid, but insurer need not on notice 
of some fact not constituting knowledge of the falsity of the statements on which a policy 
is issued inaugurate an investigation and exercise diligence to ascertain whether such 
representations were true. Most Worshipful Grand Iodge Free & Accepted Masons of 
‘Texas et al. v. Hayes et al. (Tex.) ‘ 1266 

§ 378. KNOWLEDGE OF OR NOTICE TO OFFICERS OR AG ENTS. 

(1). In general. 

378(1)—Knowledge of insurance agent is knowledge of insurer, as regards liability of insurer 
on policy, the application for which contained statements which agent knew to be false. 
Insurance agent’s knowledge of false answers in application for insurance held not 
to estop insurer from denying truth of answers as defense in action on policy, where 
insured did not look at application, which had been prepared by agent without insured’s 
giving much attention to questions and answers, and insured had requested agent to 
sign application containing false answers.—Koin vy. Mutual Ben. Health . Accident 
Ass’n. (Colo.) 
1)—-Agent’s knowledge of insured’s bankruptcy and ‘existence of other 1 insurance would be 
imputed to insurer, after issuance of second fire policy on property by insurer with loss 
payable to trustee in bankruptcy and mortgagee, which presented occasion for inquiry 
which would have disclosed all. the facts. Teeeneent et al. v. County Fire Ins. Co. of 
Philadelphia. (Col.) so. 3 SOMO 

378(1)—Insurance agent’s knowledge that life insured was very nervous at time of appli- 
cation and on data policy was delivered waived such nervousness as ground for avoiding 
policy, in absence of fraud, where application did not limit agent’s authority and was 
not attached to and made part of policy. Interstate Life & Accident Ins. Co. v. 
McMahon. (Ga.) sitters siaracu eet 

378(1)--Insurers’ agent’s knowledge of kind, character, : of property in insured’s 
place of business at time fire policies were issued held eanuned to insurer. Young v. 
California Ins. Co. et al. (Ida.) sad . . 1308 

378(1)—-Alleged deficiencies in statements of insured in application for accident insurance 
that he was employee of corporation and that his average weekly earnings were in excess 
of weekly indemnity applied for held not to justify denial of recovery on accident 
policy where they were supplied by full and explicit information given by insured to 
msurer’s agent. Phoenix Indemnity Co. of New York v. Smith. (Md.) 

78(1)--Insurer seeking to avoid liability under policy because of falsity of answers to 
questions in application is not bound by such false answers, where agent and insured 
both knew that answers were untrue and calculated to deceive, and that application was 
to be forwarded to insurer as basis of its action. Ruggirello v. Detroit Automobile Inter- 
Insurance Exchanve ( Mich.) 

378(1)—Knowledge of insurance agent, when acting within scope of powers intrusted to 
him, that insured was suffering from diabetes at time of reinstatement of life policy 

held imputable to insurer, in absence of fraud or collusion between insured and agent. 

Colson v. State Mut. Life Assur. Co. of Worcester, Mass. (N. C.) 

(1)—If evidence sustaining finding that insurer’s agent at time of accepting assessment 

upon benefit certificate knew that insured was sick was competent, good health pro- 

vision of certificate would thereby be waived, and insurer would be estopped to_rely 
upon alleged breach of provision as defense. National Aid Life Ass’n v. Murphy. (T'ex.) 
378(1)—Provisions of fire policies on church property declaring policy void unless insured 
was sole and unconditional owner held waived by insurer, where insurance agent had 
inspected church property, found church authorities in possession, and was advised by 
such authorities that insured had no title and that what title he had arose from his 


purchase at sheriff’s sale on execution issued on county court jacpment against church. 
American Ins. Co. v. Edwards. (Tex.) 
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378(1)—-If insurer’s agent lives in vicinity of insured’s property and is familiar therewith, 
insurer will be charged with knowledge of facts readily ascertainable. Carolina Ins. Co. 
v. Christopher. (Tex.) : does Se ; : 1119 
378(1)—Knowledge of agent at time of placing fire insurance is knowledge of insurer. 
Where agent placing standard fire policy of New York did not know where public fire 
hydrant was situated, or its distance from building, insurer held not estopped to claim 
breach of policy because public fire hydrant was not located within distance specitied in 
policy. Vinton v. Atlas Assur. Co., Limited. (Vt.) 
378(1)—Proof that insurance agent was informed of sale of homestead to insured by 
insured’s parents held not to establish waiver by insurer of fire policy provision requir 
ng unconditional ownership, where in fact no title was transferred due to absence of 
written contract. Bartz v. Eagle Point Mut. Fire Ins. Co. of Chippewa County. 
( Wis.) 
(2). Who is agent of insurer. 
2)-—-Insurer’s soliciting agent having no authority to issue policy or change or waive its 
terms, who undertakes to procure transfer of policy, is insured’s agent, and insurer is not 
bound by any knowledge he may have of change of title of insured property until it has 
notice thereof. Krug Park Amusement Co. et al. v. New York Underwriters’ Ins. Co. 
(Neb.) ; Beas ae ‘ ; 1104 
(3). Nature of agency and authority of agent. 
3)—Knowledge of insurer’s agent authorized only to solicit insurance, deliver policies, 
and collect premiums that application for reinstatement, which was required by policy 
to be made by insured, was made by insured’s father and that insured was not in 
good health, as represented in application held not binding on insurer where policy 
provided that no agent could modify contract or waive any of insurer’s rights or 
requirements. New York Life Ins. Co. v. Crumpton. (Ala.) ; 
78(3)—Where insurance agent issued second fire policy, without informing insurer of 
existence of insurance in another company, and was acting without adverse personal inter- 
est, insurer held estopped to deny liability on ground that existence of other policy was 
not indorsed on policies, though agent was also acting as insured’s attorney in bankruptcy 
proceeding. Weghorst et al. v. County Fire Ins. Co. of Philadelphia. (Col.) 1093 
378(3)—Insurer held not chargeable with notice to soliciting agent that insured carried two 
life policies contrary to policy provision prohibiting issuance of second policy without 
special indorsement, where agent’s authority was limited to writing and taking applica- 
tions. Wills v. Liberty Industrial Life Ins. Co. (La.) i rere ; 
78(3)—Insurance agent’s action in taking application for industrial policy after insured told 
him of stomach trouble held not to waive policy provision requiring insured to be of 
sound health on date policy was issued, when insured died of cancer existent when policy 
was issued. Farage v. John Hancock Mut. Life Ins. Co. (Mo.) 
3)-—-Where medical examiner’s authority is limited to making physical examination of 
ipplicant, reporting findings, and filling in applicant's answers in application, examiner’s 
knowledge of applicant's health previously acquired in treating him as patient held not 
notice to or binding on insurer. Thomas v. New York Life Ins. Co. (N. D.) 
3)—Under fire policy providing that policy should be void if insured had other fire 
insurance, insurer held estopped to set up violation of condition of policy, where agent 
who was also director of insurer knew when insured’s application was presented to and 
iccepted by insurer’s board of directors at meeting attended by agent that insured had 
other fire insurance on property, especially where application written by agent was not 
signed by insured. Logar v. Main, Beaver & Black Creek Mut. Fire and Lightning 
Ins. Co. (Pa.) 
378(3)—Insurance company is bound by the knowledge imparted to its soliciting agent by 
the applicant. Lamar Life Ins. Co. v. Culp. (Tenn.) aaa . 
§ 379. INSERTION OF FALSE ANSWERS IN APPLICATION BY AGENT OR 
UNDER HIS DIRECTION. 
(1). In general. 
379(1)—Where applicant signs insurance application in blank and authorizes insurance agent 
to fill out application from information given him, false answers inserted in application, 
attached to and made part of policy issued, are binding on applicant, unless inserted 
by misleading device or artifice prepared by agent, since one who can must read, and 
is bound by writing signed by himself unless his signature was secured through fraud. 
National Accident & Health Ins. Co. v. Davis. (Ga.) 
(2). Statement as to title. 
(2)—Where insurer's soliciting agent, knowing that part of trucks operated by prospect 
were owned by another, informed prospect that ownership of trucks was immaterial and 
prospect wrote automobile liability insurer that name of other owner was not to appear 
in policy, insurer issued policy, as well as renewal policy and rest of trucks were after 
wards transferred to other owner without notice to insurer, which had issued policies 
y»ased on insured’s ownership and providing that change of ownership without indorse 
ment of insurer’s consent should avoid policies, insurer held liable on policy for judg 
ment and costs recovered against insured on account of operation of truck listed in 
policy in action which insurer had refused to defend. Where prospect had no notice of 
iny restrictions on soliciting agent’s authority to receive information on which auto 
mobile liability policy was to be based, and informed agent that part of trucks 
operated by prospect were owned by another, prospect held entitled to assume that 
agent would make full disclosure to insurer, which was chargeable with any failure of 
igent to do so. Where automobile liability insurer’s soliciting agent was informed by 
prospect without knowledge of restrictions of agent’s authority, that part of trucks 
yperated by prospect were owned by another, agent’s knowledge was knowledge of 
nsurer, which was barred from setting up provision in policy inconsistent with such 
knowledge. Where soliciting agent of automobile liability insurer informed prospect that 
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ownership of trucks was immaterial and knew before policy was issued that part of 
trucks operated were owned by another, and insurer treated ownership as immaterial, 
subsequent transfer of rest of the trucks to such other owner and continued operation 
of them by insured without notice held not to avoid policy, though policy was based 
on insured’s ownership of trucks and conti 1ined provision that change in ownership with 
out indorsement of insurer’s consent would avoid policy. Headley’s Express & Storage 
Co., Inc., v. Pennsylvania Indemnity Corporation. (Pa.) 
(4). Life and accident insurance. 

379(4)—-Insured held not barred from recovering on health and accident policy by false 
answers as to former illnesses in application, where insured was illiterate and told insurer’s 
agent pertinent facts concerning former illnesses through interpreter, and agent wrote out 
false answers which appeared in application, and did not read answers to insured or 
interpreter, since insured had right to assume that agent would submit correct informa- 
tion and that insurer issued policy with full knowledge of information disclosed to — 
Federal Life Ins. Co. v. Kras. (Col.) 

379(4)—Where insurer’s agent incorrectly records answers in application for life policy as 
to matters material to risk after being informed as to true facts by applicant, agent’s 
actual knowledge will be imputed to insurer, estopping it from asserting invalidity 
of policy because of incorrect statements. Applicant for life policy correctly answering 
questions propounded by soliciting agent is under no duty to afterwards examine appli- 
cation oar policy to ascertain on what representations policy purports to have been 
issued. John Hancock Mutual Life Ins. Co. v. Yates. (Ga.) 

379(4)—Where life insurer’s agent falsely answers questions in application for life policy 
without applicant’s having made any statement in connection therewith or knowing 
manner in which questions were answered, insured will be estopped to claim that such 
representations were false. Scott v. New England Mutual Life Ins. Co. (Nebr.) 
4)—Life insurance company held chargeable with its medical examiner’s knowledge of 
insured’s physical condition, but not estopped thereby to set up fraud in procuring life 
insurance policies by false statement in application that insured did not have tuber 
culosis, in view of improbability that further inquiries of insured by such examiner 
would have elicited true facts. Life insurance company held not estopped to set uy 
insured’s fraud in procuring life insurance policies by falsely stating in application that 
he did not have tuberculosis because of its failure to look up available records of 
insured’s sputum tests. in view of statement in application that insured had not had 
doctor for five years. Pellon et al. v. Connecticut General Life Ins. Co. (Vt.) 

(5). Good faith of insured. 

5)— Where evidence shows that policy was issued in consequence of dereliction of insur 
er’s soliciting agent. without connivance of the insured, such dereliction cannot be set up 
by insurer as a defense to suit on policy. Commercial Casualty Ins. Co. v. Hudgens. 
(Ala.) ; 

379(5)—Insurance agent’s fraudulent insertion, without insured’s knowledge, of false 
answers in application attached to and made part of health policy, which application 
contained statement that insured, who signed application, agreed that insurer was not 
bound by any knowledge of or statements made by or to any agent unless written on 
application, did not constitute notice estopping insurer to rely on falsity of answers but 
insured was estopped, by receipt of and reliance on policy, from pleading or proving 
fraud of agent. National Accident & Health Ins, Co. v. Davis. (Ga.). 

379(5)—Insured, unable to real English, in which soliciting agent wrote answers to questions 
in application for life insurance policy, held not bound thereby because of his failure 
to request his wife or brother to examine document before signing it, in view of 
testimony that they read language very imperfectly, if at all, and could not understand 
lengthy or unusual words. Fernandez v. Mutual Life Ins. Co. of Baltimore. (Md.). 


379(5)—-Insurer cannot avoid liability under policy because of falsity of answers to ques 
tions in application, where insured truthfully answered questions but agent filled in false 
answers without fraud of insured, or existence of circumstances from which constructive 
knowledge of such falsity could be imputed to insured. Where insurer seeks to avoid 
liability under policy because of falsity of answers to questions in application, insured 
will be charged with knowledge of contents of application which is attached to policy, 
even though insured did not read application and was unaware of false statements con 
tained therein, unless insured was misled by insurer or his agent. Alleged falsity of 
answers in application for automobile fire policy that cost of automobile to insured was 
$2,500. while actually automobile had cost only $1,800 held not to avoid policy where 
insured had stated to agent that automobile cost $1,800, but that it would have cost 
from $2,300 to $2,500 if it had been purchased on time. Ruggirello v. Detroit Automo- 
bile Inter-Insurance Exchange. (Mich.) 

$79(5)—If in insured’s application for reinstatement of lapsed life policy insurer’s agent 
inserted with insured’s knowledge and consent false answers as to insured’s health and 
medical treatment agent’s knowledge as to true facts cannot be imputed to insurer so 
as to estop it from denying validity of reinstatement. Prudential Ins. Co. v. Milonas. 
cn... 3) 

379(3)—Where, by annexation to life policy of application upon which policy is based, insured 
obtains knowledge of and souctvanity to examine representations contained in application, 
misrepresentation of material facts within knowledge of insured may avoid policy, not- 
withstanding insurer’s agent had knowledge of truth and insured did not intend to deceive 
insurer. Axelroad v. Metropolitan Life Ins. Co. (N. Y.) 1000 

§ 380. FRAUDULENT OR COLLUSIVE ACTS OF AGENT. 

380—Knowledge of insurer’s agent concerning insured’s_ diabetic condition which was 
misrepresented in application for life policy held not imputed to insurer so as to avoid 
defense of misrepresentations in action for disability benefits under life policy, where 
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evidence indicated that insured and agent had colluded together to ) defrona insurer. 
Paulson et al. v. Montana Life Ins. Co. (Wash. 


§ 381. FORM AND REQUISITES OF EXPRESS WAIVER. 

©. 383; ORAL WAIVER. 

383.—Where conditional buyer and seller of automobile went to general agent of insurer 
to transfer automobile liability policy, explaining that sale would be completed on follow 
ing Monday, and agent told them to bring in policy when deal was completed and_ that 
policy would be in force in interval, insurer waived provision avoiding policy for change 
of ownership, and policy was continued in force under changed conditions. Collard v. 
Tiniversal Automobile Ins. Co. (Ida.) 

§ 386. WAIVER OF PROVISIONS OF POLICY AS TO MODE OF WAIVER. 

386—Provision in fire policy that no waiver of any term of policy should be valid unless in 
writing and attached to policy may be waived. Vinton v. Atlas Assur. Co., Limited. (Vt.) 

§ 388. IMPLIED WAIVER IN GENERAL. 

(1). In general. 

388(1)- In absence of evidence that insured was led to believe that insurance policy would 
cover disability resulting from disease that had manifested itself prior to issuance of 
policy and terms of policy specifically provided otherwise, insurer held not to have 
waived provision of policy excluding liability and was not estopped from denying liability. 
Atlas Life Ins. Co. v. Zellner. (Okla.) 1247 

(3). Acts and conduct of insurer or agents in general. 

Insurer’s letter to insured stating that claim for total and permanent disability bene- 

fits had been given consideration and that information insurer had did not show that 
insured was totally and permanently disabled when policy was canceled held not to war- 
rant recovery on group life certificate, on theory of waiver, where relation of insured and 
insurer terminated when insured left his employment, destroying basis for primary liability, 
and letter asserted cancellation of policy prior to filing of proof. Protective Life Ins. 
Co. v. Cole. (Ala.) 933 
3)--When insured had been misled into thinkin; that nothing further will be required 
of him, and has on that account failed to take further steps which he might have taken. 
insurer cannot take advantage of such failure induced by it or its authorized agent act 
ing for it. for purpose of defeating its liability under policy. Failure of insurer to 
respond to communications by insured and failure of adjuster to call upon imsured as 
promised, with reference . should warn msured to do everything required by 
policy to make claim effectual, and cannot be said to have justified him in assuming that 
loss would be paid without compliance with conditions. Miller v. Mutual Fire & Tornado 
Ass'n of Cedar Rapids. (lowa) 

388(3)-—Foundation of doctrine of “‘waiver’’ by insurer of provision in health and accident 
policy for its benefit is that insurer has by its conduct induced the insured to believe 
that the insurance would not be affected Ly a variation from the strict letter and rigid 
requirements of the policy. National Life & Accident Ins. Co. v. Rensdell. (Ky.) 

388(3)—Insurer’s correspondence with assignees of life policy after default in payment of 
premium, in which insurer requested acknowledgment of assignment by assignor, held 
not waiver of premium, where letter advised assignees that policy had lapsed. Erickson 
et al. v. Equitable Life Assur. Soc. of United States. (Minn.) a% 

388(3)—Oral agreement of insurer’s agent, when notified of insured’s change of interest, 
that “he would take care of the matter’? and mail insured the “necessary certificate,” 
held not to establish waiver or estoppel of insurer as to fire policy clause making 
policy void in case of change of insured’s interest, unless otherwise provided by agree- 
ment in writing. Mapu v. Agricultural Ins. Co. et al. (N. Y.) 

388(3)—-Insurer held estopped from claiming that life policies lapsed through failure of insured 
to execute change in mode of premium payment before expiration of grace period, where 
delay resulted from insurer’s demand that insured’s signature to document authorizing 
change he witnessed and acknowledged and these formalities were not required by policies. 
Divita v. New York Life Ins. Co. (N. Y.) 1008 

38813) -Tender by life insurer—after knowledge of assignment. of amount of premiums paid 
hy assignee held waiver of forfeiture under provision that policy would become void by 
assignment. Vallario v. Prudential Ins. Co. of America. (N. Y.) 1239 

388(3)—-Insurer, having denied liability to insured under group policy before expiration of 
three months’ period after receipt of insurer of proof of total disability, waived provision 
of policy that right to recover did not accrue until expiration of such period. Baldwin v. 
Metropolitan Life Ins. Co. (S. C.) 1030 


388(3)—Cotton crop insurers which, after demanding production of records of grading and 
classing, failed to call attention to omitted records or to repeated request for inspection 
thereof, or to claim of forfeiture, waived insured’s breach of warranty to produce rec- 
ords. National Union Fire Ins. Co. of Pittsburgh, Pa. v. California Cotton Credit 
Corporation. (U. S.) 

(4). Custom and course of dealing as to payment of premiums. 

388(4)—Policy cannot be forfeited because premiums were past-due at insured’s death, where 
it is reasonable to suppose that such premiums would have been accepted, had insured 
lived, in accordance with insurer’s custom of receiving past-due premiums without 
objection. National Life & Accident Ins. Co. v. Lain. (Ga 

388(4)-—-Insurer who by custom of receiving past-due premiums or assessments when he could 
have insisted upon forfeiture has induced insured to believe that premiums or assessments 
will be received within reasonable time after maturity cannot subsequently claim _for- 
feiture for failure to pay premium or assessment on due date where payment is tendered 
within reasonable time. Sovereign Camp, W. O. W. v. Milton. (Ga.) 

388(4)—-Where insurer’s agent led insured to believe that November premium on life policy 
was paid by loan being made on policy and insurer treated policy in force until long after 


1449 


388(3)- 





The Insurance Law Journal, Vol. 85 


insured’s death, insurer held estopped from declaring that policy lapsed before insured’s 
death. Everett v. Metropolitan Life Ins. Co. (Neb.) ; ; <0 
(5). Guaranty and indemnity insurance. 
388(5)—Defense by insurer of personal injury action against insured held admission by 
insurer that injury was within terms of indemnity policy and waiver of all defenses. 

Western Casualty & Surety Co. v. Independent Ice Co. (Ark.) 1136 

388(5)—Insurer under physician’s indemnity policy which failed, in asking for continuance 

of malpractice suit against insured, to state that reason for insured’s inability to 
attend trial was his financial inability to make trip from Texas at his own expense, 
held estopped to assert as defense that insured’s nonattendance constituted breach of 
condition subsequent in his application. Medical Protective Co. v. Light. (Ohio) 

388(5)—-Insurer when it assumes complete and exclusive control over defense of case, 
without making any reservation of its rights, is deemed to have estopped itself from 
setting up defense of noncoverage. Underwriter may conduct litigation for insured 
without prejudice to underwriter’s right to maintain that claims sued on are not cov- 
ered by policy, and, when it does so, no rights are waived. Atlantic Lighterage Cor- 
poration v. Continental Ins. Co. of City of New York. (U. S.) ; a : 
388(5)-—Automobile liability insurer, which, with knowledge that motorcycle covered by policy 
had been replaced by another before date of accident, retained full premium, issued change 

of car indorsement, and defended injured person’s action against insured to final judg- 
ment in favor of injured person, held estopped thereafter to deny liability on ground that 
motorcycle involved was not covered by policy at time of accident. Claverie v. American 
Casualty Co. of Reading, Pa. (U. S.) Fe 

§ 389. ISSUANCE AND DELIVERY OF POLICY WITHOUT OBJECTION. 
(2). Conditions as to title. 
389(2)—Insurer who writes fire policy with full knowledge of condition of title cannot 
invoke processes of court to determine ultimate validity of title in order to escape 
liability. In action on fire policies issued on county court judgment against church that 
insurer had knowledge of condition of purchaser’s title did not estop insurer from 
contesting purchaser’s insurable interest. American Ins. Co. v. Edwards. (Tex.) 
(9). Life and accident insurance. 
389(9)—-Statute governing defenses open to insurer held inapplicable, where record did not 
disclose whether medical examination was made before issuance of policy, and where 

testimony barring recovery thereon was given by insured’s own witness. Woodul v. 

Reliance Industrial Life Ins. Co. (La.) ae ‘ Seti 
389(9)—In action by insured’s heirs for sick benefits under life policy, evidence that at 
time policy was applied for insured was afflicted with diseases held inadmissible where 
policy was issued without medical examination and application was not attached to 
policy. Hill et al. v. Universal Life Ins. Co. of Memphis, Tenn. (La.) epson se 
389(9)-—Where insured died from disease expressly excluded in life policy, act providing 
that company issuing insurance without giving medical examination to insured waives right 

to claim forfeiture for misrepresentation held inapplicable where defense was not a claim 
of misrepresentation but that death was due to a cause not covered by policy. [ado v. 
First National Life Ins. Co. (T,a.) 1230 

§ 390 FAILURE TO ASSERT FORFEITURE OR TO CANCEL OR RESCIND 

: POLICY. 

390-1 suret held not estopped to set up insured’s fraud in procuring accident policy where 

nsurer’s soliciting agent failed to write insured’s answers as given in application and 

nsured later took licy back to agent and had answers corrected, since insurer was not 

inder duty to can policy when notified of fraud. Commercial Casualty Ins. Co. v 

Hudgens (Ala » : ae 

Insurance company may clect, through agent, to continue insurance with new owner, 

although policy provides it should be void for change of ownership. Collard v. Uni- 

versal Automobile Ins. Co.  (Ida.) 888 

An insurer having knowledge of grounds whicit would work a forfeiture or permit insurer 

o evade liability on health and accident policy must, within a reasonable time assert 
such grounds or be thereafter estopped. National Life & Accident Ins. Co. v. Ransdell. 

(Ky.) , 1299 

Equivocal position of insurer when called upon to pay loss, in asserting policy fovfeited 
because of default in payment of interest on loan upon policy, while having t-eated 
policy in force so long as insured lived and possibility existed of procuring additional 
payment of interest on loan, is not favered. Garvin v. Union Mut. Life Ins. Co. (Mo.) 734 

390—Insurance company, which, after notice to its agent who issued policy that building 
insured was abandoned for school purposes, failed to cancel policy or take other action 
until after fire loss, waived policy provision for avoidance of policy if building was 
abandoned for school purposes. Atlas Assur. Co. of London v. Fairchild. (Okia.) 

In action on fire policy, where insured and husband conveyed property to person who 
held as trustee for insured’s benefit and policy had been assigned to trustee, that insured, 
when she applied for assignment of pol'cy to trustee, misrepresented trustee owned prop- 
erty held no defense, where insurer failed, within reasonable time after learning of 
misrepresentation, to give notice that it would_not be bound by policy because of such 
misrepresentation British General Fire Ins. Co., Limited v. Ripy et al. (Texas) 35 
392. DEMAND, ACCEPTANCE, OR RETENTION OF PREMIUMS OR ASSESS- 

MENTS. 
(1). In general. 

1)—-That insurer, which issued policies in favor of partnership on life of deceased part- 
ner, accepted premiums after receiving unfavorable report from a retail credit company 
held not to show waiver of actual fraud and lack of insurable interest which would bar 
insurer from maintaining suit for cancellation of policies, where partners did not know 
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that insurer had learned of the fraud, and especially where inswer had also received 
a favorable report from_other mercantile agency based on an interview with active part- 
ner. Sun Life Assur. Co. of Canada vy. Allen et al. (Mich.) 209 
392(1)—Insurer, having permitted insured to pay premiums long after they were due, could 
not refuse to accept premiums tendered by insured on ground they were past due. Hart 
v. Missouri State Life Ins. Co. (Mo.) , 221 
392(1)—Insurer on accepting premium unconditionally after expiration of grace period waives 
lapse of life policy, but may insist on lapse if premium payment is returned to insured or 
held for insured pending possible reinstatement of policy. Divita v. New York Life Ins. Co. 
CH. Fi) 7 ; ...1008 
392(1)—Insurer held not to have waived right to compliance with conditions precedent to 
revival of life policy by accepting payment of premium, where policy also required 
evidence of insurability and that insured was living and in sound health. Mitchell v. 
Alta Life Ins. Co. (Pa.) asad = , ; ea 63 
392(1)—Where imbecile’s sister applied for industrial life policy, signed application with 
imbecile’s name and took physical examination, insurer could adopt sister’s acts as 
those of imbecile, giving beneficiary right to recover on policy for imbecile’s death by 
accepting premiums after insurer knew or should have known that it was intended to 
insure imbecile. Ludwinska v. John Hancock Mutual Life Ins. Co. (Pa.) : 
392(1)—Insured’s payment of premium to insurer’s agent after fire, after agent had been 
informed that insured’s books and records were burned with building and when insured 
had offered to pay premium several times before, where agent informed insured that pay- 
ment of premium would keep policy in force, constituted waiver of breach of iron safe 
and record warranty clause. Carolina Ins. Co. v. Christopher. (Tex.) 1119 
(6). Demand and acceptance after loss. 
392(6)—Retention of premium on industrial life policy for more than six months prevented 
return thereof, on ground of conditional acceptance, after action on policy by beneficiary. 
Mitchell v. Washington Fidelity Nat. Ins. Co. (Mo.) 994 
392(6)—Acceptance of past due premiums after fire, and continuance of policies in force as 
to some of insured items that had not been burned with knowledge that, before fire, 
suit to foreclose mortgage had been instituted, held waiver of provisions in policies that 
policies should be void if before fire occurred insured should obtain information that 
mortgage proceedings had been commenced. A&tna Ins. Co. et al. v. C. I. T. Corpora- 
tion et al. (U. S.) aes 
(11). Offer to return. 
392(11)—Insurer on accepting premium unconditionally after expiration of grace period waives 
lapse of life policy, but may insist on lapse if premium payment is returned to insured or 
held for insured ending possible reinstatement of policy. Divita v. New York Life Ins. 
(Nh. ¥.3 3 1008 
392(11)—Insurer’s acceptance of lump sum premium on life policy after acquiring knowl- 
edge of misrepresentations held as matter of law not to establish waiver of estoppel 
of insurer to assert misrepresentations as defense in action for disability benefits, where 
policy, aside from disability and double insurance features, has become incontestable, 
and insurer, in course of negotiations for surrender and reissue of policy, tendered 
return of portion of premium chargeable to disability and double insurance features. 
Paulson et al. v. Montana Life Ins. Co. (Wash.) 552 
$ 393. CONSENT TO ASSIGNMENT OF POLICY. 
393—-Consent of insurer’s agent to insured’s assignment after fire of interest in amount to be 
realized on policy was recognition of validity of policy and affirmative representation that 
insurer intended to settle for loss, constituting waiver of iron safe and record warranty 
clause in fire policy. Carolina Ins. Co. v. Christopher. (Tex.) 1119 
393—Insurer, before assigning fire policy to purchaser of insured premises, held under no 
obligation to inquire as to tenant’s observance of provisions concerning storage of 
gasoline, and only actual knowledge of subsequent violation thereof could estop insurer 
from relying on such violations as avoiding policy. Merrill v. Westchester Fire Ins. 
Co. of New York et al. (U. S.) . 


395. FAILURE TO STATE GROUND OF OBJECTION RELIED ON. 

395—Insurer failing to set up condition precedent contained in health and accident policy sued 
on, and failing to allege breach by insured, waived defense based on insured’s claimed 
breach of condition precedent. Where amended petition in action on health and accident 
policy alleged that all conditions of policy relative to notice of sickness had been given, 
insurer, by merely answering that terms of policy had not been complied with to entitle 
plaintiff to recover, waived its right to set up want of notice of illness as defense. David- 
son v. First American Ins. Co. (Neb.) 1072 

395—Insurer held estopped to rely upon alleged breach of health provision of benefit cer- 
tificate, where, with full knowledge of all material facts, insurer denied liability upon 
grounds other than breach of good health provision and failed to rely upon provision 
until long after suit was filed. When one specific ground of forfeiture is urged against 
policy and validity thereof denied on that ground alone, all other grounds are waived. 
National Aid Life Ass’n v. Murphy. (Tex.) . F 


§ 396. REQUIRING, ACCEPTING, OR RETAINING PROOFS OF LOSS. 
(1). In general. : 

396(1)—Where letter, denying liability under disability clause of group life policy on 
ground that due proof of loss had not been furnished during continuance of policy, 
reserved right to use any other defense to which insurer might be entitled, there was 
no waiver of other defenses. Burchfield v. Aitna Life Ins. Co. (Ala.) 

396(1)—Where insurer requires furnishing of proofs of death at some trouble and expense, 
it is estopped to insist on forfeiture, unless ground of forfeiture is unknown to insurer 
at time. Insurer could not rely upon agent’s ignorance that forfeiture of policy had 
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been effected at msurer’s home office to offset waiver of forfeiture allegedly produced 
because agent required beneficiary to make proofs of death, since act. of agent in charge 
of insurer’s business in connection with making of proofs of death of insured and als 
with loan involved and payment of interest thereon by insured. was act of insurer 
Garvin v. Union Mut. Life Ins. Co. (Mo.) ‘ 

396(1)—Where insurer’s agent advised insured to get duplicate invoices, and, as far as 
possible, get copies of and substitute all his accounts, purchases, sales, and transactions. 
and such data would be sufficient on which to base settlement of fire claim, and insured 
made several trips at considerable expense and secured required data, insurer waived iron 
safe and record warranty clause in fire policy. Carolina Ins. Co. v. Christopher. (Tex.). 1119 

(2). Examination of insured. 

396(2)—Fire insurer’s examination of insured under oath after fire and after notice to insurer 
that insured had breached iron safe and record warranty clause constituted waiver of 
such clause. Carolina Ins. Co. v. Christopher. (Tex.) 1119 

§ 397. PARTICIPATING IN ADJUSTMENT OF LOSS. 

797--Action of adjuster, after loss under automobile fire policy, in entering into negotiations 
with insured and in determining amount of loss which was rejected, constituted waiver 
of provision, rendering policy void for violaticn of encumbrance clause. Sedlachek et al. 
v. Home Ins. Co. (Kan.) 174 


§ 400. PROVISIONS OF POLICY AGAINST FORFEITURE. 
400—-When policy contains incontestable clause, insurer must take legal action to cancel such 
policy within prescribed period in order to effect rescission or cancellation, in absence of 
clear and unambiguous rescission. Insurer who failed to contest policy containing 2-year 
incontestable clause because of alleged fraud within two years could not thereafter 
assert such fraud. Reserve Loan Life Ins. Co. v. Compton. (Ark.) 1197 
400—Defense in action on life policy, based on provision making policy void if earlier policy 
had been issued by same insurer on insured’s life, held barred by incontestable clause. 
Wills v. Liberty Industrial Life Ins. Co. (La.) ; 40 
400—Incontestable clause of life policy applies though there was 
of insurable interest Sun Life Assur. Co. of Canada vy. Allen et al. (Mich.) 209 
400—-Incontestable provision in policy cannot be used as a means of rewriting the contract 
by striking out other valid and unambiguous provisions governing the ultimate amount 
payable under the policy Provision in policy for adjustment of amount payable accord 
ing to true age of insured held not invalid as providing for ‘contest’? of policy withi: 
meaning of incontestable clause so as to be barred thereby. Messina et al. v. New York 
Life Ins. Co. ( Miss. ) 732 
Defense of fraud by false representations as to insured’s health in application for life 
insurance policy, containing clause declaring it incontestable after 2 years except for 
fraud, misrepresentation of age, or nonpayment of premium, remained open to insurer 
in action thereon, notwithstanding such clause and insured’s payment of premium for 
over 2% years. Fernandez v. Mutual Life Ins. Co. of Baltimore. (Mo.)...... 53 
Provision in industrial life policy, that, regardless of what insurer should do by way of 
acceptance and retention of overdue premiums, no waiver should exist held invalid, since 
waiver must be determined according to law. Mitchell v. Washington Fidelity Nat. Ins. 
Co. (Mo.) 994 
Life policies providing for disability benefits and containing incontestability clause could 
not be rescinded by insurer, notwithstanding insured’s fraud in concealing tubercular 
condition. Provision making life policies incontestable after one year except for non- 
payment of premiums held. in effect, stipulation that insurer waived fraud or other 
source of invalidity or forfeiture, but did not preclude insurer from avoiding liability 
for disability benefits on ground that disabling disease originated before policies became 
effective and was therefore excluded by terms thereof. Apter v. Home Life Ins. C 
of New York. (N. Y.) 
400-—-Incontestable clause in life ploicy bars defense based on fraud in making of contra 
Divita v. New York Life Ins. Co. (N. Y.) 
400—Policy and incontestable clause therein has no effect unless some one capable of 
contracting within insurance law has contracted, and until parties kave been identified 
and their minds have met on question of whom they are respectively dealing with, 
questions as to fraud and as to whether defense based thereon is precluded by 
incontestable clause do not arise. Where imbecile’s sister applied for industrial life 
policy, signed application with imbecile’s name, and took physical examination no con- 
tractual relation between imbecile and insurer arose, and subsequent events could not 
create such contractual relation, although policy contained incontestable clause and 
period of contestability expired, unless insurer, with knowledge of situation, adopted 
sister’s acts as those of imbecile. Insurer’s receipt of premiums on _ industrial life 
policy for two years would not preclude insurer from denying existence of policy, despite 
two-year incontestable clause, where application was made by imbecile’s sister and 
signed by imbecile’s name, and sister took physical examination and policy was issued 
in name of imbecile, unless insurer knew or should have known that it was intended 
to insure imbecile. Ludwinska v. John Hancock Mutual Life Ins. Co. (Pa.) 538 


-Insured’s death does not affect running of contestable period fixed by life insurance 
policy. When insured dies within contestable period fixed by life insurance policy, on 
which no action is instituted within such period, insurer must contest policy by court 
proceedings before expiration of such period to terminate running thereof. Defense of 
fraud and misrepresentation in application for life insurance policy sued on is unavail- 
able to insurer after expiration of contestable period fixed thereby or payment of two 
premiums. Incontestable clause in life insurance policy, procured on application of 
beneficiary without insurable interest in insured’s life, does not preclude insurer from 
contesting policy for want of insurable interest. Defense that life insurance policy 
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sued on was procured by beneficiary with predetermined intent to murder insured is 

not precluded by incontestable clause. Henderson v. Life Ins. Co. of Virginia. (S. C.) 

Insurer held not precluded from contending that insured became totally and permanently 

disabled prior to issuance of certificate under group policy, because of incontestable clause 

in policy, where insurer did not seek to rescind policy or to defeat recovery by reason of 

fraud, misrepresentation, or warranty on part of insured at time of issuance of certificate, 

but insisted that policy did not cover disability except such as occurred while 

in force and while insured was employed by group policyholder. 

Ins. Co. of America. (Tenn.) peal 

400—Incontestability clause precluded, after lapse of period of contestability, defense of fraud 
to action on life policy notwithstanding a? agent eee in fraud. Kansas 
Life Ins. Co. v. First Bank of Truscott. (Tex.)... ee 

400—Incontestability clause in life policy held to preclude recovery on ' policy notwith- 
standing insured died before expiration of period of contestability, where insurer 
made no contest of its liability until after expiration of period of contestability. Kan- 
sas Life Ins. Co. v. First Bank of Truscott. (Tex.) 

$09—Provision in life policy that, if such ‘policy lapsed for nonpayment of. premiums and was 
revived, no claim, cause of which originated within five weeks after last reinstatement, 
could accrue under policy, held not affected by previous clause providing that policy was 
incontestable after two years from date of issuance, except for nonpayment of premiums, 
since provision did not enter into original validity of contract, but defeated right to recover 
under certain circumstances. Texas Prudential Ins. Co. v. Wiley (Tex.) 1050 

XII. Risks and Causes of Loss. 

(A) MARINE INSURANCE. 

s 402. MARINE RISKS IN GENERAL. 

402—-Word “clause” in contract or other legal document 
single paragraph or subdivision of 
division of marine policy covering 
providing that ‘this clause’’ referred to everything contained in clause 
covering collision and tower's liability. Marine 
insured’s payment to any person for liability arising when insured’s tug or her tow 
‘ollides with another vessel, ete., it being further agreed that policy should also cover 
tug’s legal liability for anv collision, grounding, str inding, or loss or damage 
to tow, held to cover tug’s liability to cargo 
ausing towed barges owned by insured 


400 


policy was 
Smithpeters v. Prudential 


such as insurance policy means 
one of subdivisions of document, and, where sub 
collision and tower's liability was concluded by sentence 
or subdivision 
policy obligating insurer to repay 


occurring 

owner for proceeding through heavy seas, 

to pound, leak, and sink, as against contention 

that tower’s liability coverage ‘included only damages paid to owner of tow. Within 
marine policy obligating insurer to repay insured’s payment for liability arising when 
insured’s tug or her tow collides with another vessel, ete... and to pay proportion of 
costs where tug’s liability has been contested, it being further agreed that policy should 
‘over tug’s liability for loss or damage occurring to tow, “subject to all terms and con 
ditions of this clause,” quoted phrase held merely to cover insurer’s promise to pay 
fees expended for legal services in defending suit wherein insured’s liability was 
lished. Bee Line Transp. Co. v. Connecticut Fire Ins. Co. of Hartford. (U. S.) 

§ 411. COLLISION AND LIABILITY THEREFOR. 

411—Under indemnity policy excepting liability for claims arising out of towage of other 
vessel unless such towage was to assist such other vessel in distress to port or place 
of safety, insurer held not liable for injuries sustained on barge ‘cael by insured 
vessel, by passenger who was not passenger or member of crew of insured vessel. 
Rider, excluding liability for claims respecting tower’s liability under policy excepting 
liability for personal injury claims arising from insured tug’s towage ki another vessel 
unless it was to assist vessel in distress, did not introduce broader exemption, but added 
restriction not affecting insurer’s obligation under policy. . Indemnity insurer, on 
request of which insured tug owner referred pleading in personal injury suit against 
insured to attorneys suggested by insurer before latter’s disclaimer of liability under 
policy, held not liable for attorneys’ fees which insured paid out pursuant to settle- 
ment which occurred over a year after insurer disclaimed liability. Atlantic Lighterage 
Corporation v. Continental Ins. Co. of City of New York. (U. S.) 

(B) INSURANCE OF PROPERTY AND TITLES. 

§ 418. LIMITATIONS OF RISK AS TO PLACE. 


§ 419. SITUATION OF PROPERTY INSURED. 

419—In action on theft policy covering goods shipped to insured while in carriers’ custody 
from time of leaving shipper’s warehouse until safely delivered into insured’s warehouse, 
including merchandise awaiting unloading at destination, insured held to have taken 
lelivery outside its own premises, thereby terminating risk where goods reached insured’s 
establishment shortly before Saturday noon, which was closing time, and accordingly were 
not received into premises, but were transferred on street from final carrier’s truck into 
truck of public truckman and warehouseman who had done insured’s local trucking and were 
stolen from public garage in which truck was left. M. J. Federman Co., 
Ins. Co. €N.. ¥.) 

419—Insured could not recover 


bananas because of washed-out bridges, under policy insuring against loss of bananas 
by reason of accident to conveyance during transportation, since “conveyance” meant 
vehicle used in transporting bananas, and did not include track or road over which 
vehicles moved, and casualty to railroad track at point distant from where railroad 
cars containing bananas were at time of casualty was not “accident to conveyance” 


within policy. Weinberger Banana Co., Inc. v. Phoenix Assur. Co., Limited, of London. 
(U. S.) ; eet 


estab 


Inc. v. American 


for loss of tenanes due to delay of train tremepertion 


“ 
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§ 420. PLACE OF ORIGIN OF CAUSE OF LOSS 


420 


In action on marine fire policy covering 10 barges and their ‘‘fixtures, appurtenances, 
materials, equipment, fuel, stores, supplies, furniture, ordinance, munitions and artillery 
on board,’ insurer was not liable for loss of covers of one undamaged barge which were 
destroyed while on another of the 10 barges, since ‘‘on board” did not condition ‘“‘muni- 
tions and artillery’? alone, but referred to all the gear previously mentioned. In action 
on marine fire policy covering 10 barges subject to New York standard form, which 
provided that insurer should not be liable while a prescribed “building, whether intended 
for occupancy by owner or tenant, is vacant or unoccupied beyond a period of ten 
days,” insurer held liable, though no bargees were on board or had been for 10 days 
prior to destruction or damage by fire. since the barges were not “buildings’’ and 
“bargees’’ were neither ‘owners’ nor “tenants.” Schmutz vy. Employees’ Fire Ins. 
Oo. (i5.."°5.) 


§ 421. FIRE. 


421 


Destruction of insured’s bracelet by fire voluntarily set to contents of trash burner, 
into which bracelet had heen inadvertently thrown together with trash, held within fire 
policy covering all ort loss or damage by fire.” Salmon et al. v. Concordia Fire Ins. 


Co. of Milwaukee. (TLa.) 


421—Under fire policy scumueions insurer from liability for loss caused directly or indirectly 


by explosion, where explosion is caused by hostile fire, insurer is liable for damage 
done by fire and explosion, since fire is proximate cause of loss and explosion but an 
incident. Under fire policy exempting insurer from liability for loss caused by explosion 
of any kind, insurer is not liable for damage caused by explosion; phrase by “explosion 
of any kind’’ not referring to agency producing explosion but to kinds of material 
which explode. Words “hostile fire’ within rule that under fire policy exempting 
insurer from liability for loss caused by explosion, where explosion is caused by 
hostile fire, insurer is liable for damage done by fire and explosion, means fire not 
intentionally started, and fire in stove, lighted match, lamp, or gas jet is “friendly fire,” 
under which insurer is exempted from liability. Under fire policy exempting insurer 
from liability for loss sustained by explosion of any kind, insurer held not liable for 
loss sustained by explosion resulting from fire in kitchen range, where evidence did 
not establish that fire was hostile or that range exploded because of water which ran 
down it in its overheated condition. McDonald v. Royal Ins. Co., Limited. (Mont.) 
Where risk is specifically excluded or is excluded by clear limitation of description in 
policy, insured’s knowledge of risk or control over it is immaterial. Grady y. Concordia 
Fire Ins. Co. of Milwaukee. (N. Y.) 


422. EXPLOSION. 
9 


Rider attached to fire policy covering explosions, but limited to losses caused by 
explosions resulting from hazards inherent in occupancy of premises as dwelling, held 
not to cover explosion resulting from deliberate attempt of some person to destroy 
insured premises, which arose from “moral hazard,” which is hazard inhering, not in 
buildings or character of occupancy, but in character of persons entering or occupying 
them. Davies v. Hartford Fire Ins. Co. (U. S.) 


§ 425. THEFT. 


425- 


-Insurance policy, covering perils of theft, robbery, and pilferage of automobile, as 
defined in paragré aph stating in parentheses that following excepting clause applied only 
if word “void” was written in block preceding restrictive theft clause, excepting theft 
of tools, repair equipment, etc., other than in case of theft of entire automobile, held 
not to disclose incompleteness requiring that it be read as including excepting clause, 
in absence of such word; insurance being against stated perils, according to natural and 
usual import of terms, restricted to theft of automobile as whole. Omitted provisions 
of excepting clause, preceded by statement in parentheses that such clause applied only 
if word ‘‘void’ was written in block preceding restrictive theft clause in automobile 
theft insurance policy, cannot be treated as within coverage thereof; insured not being 
presumed to iis leaked to omitted provisions for meaning of those written into policy. 
Loss of automobile, with which owner’s temporary employee or bailee for performance 
of some service on or with it disappears, with intent feloniously to deprive owner 
thereof permanently, is covered by policy insuring against theft, robbery, and pilferage 
thereof. Liability on automobile theft insurance policy does not depend on proof of 
thief’s intent to steal automobile at time of receiving custody thereof. Temporary 
taking of automobile by owner’s employee for washing and simonizing for his own 
wrongful use, with intent to return it to owner, held not “theft” within automobile 
theft insurance policy. Home Ins. Co. of New York yv. Trammell. (Ala.) 

Owner permitting Supposed prospective purchaser to take automobile for ostensible 
purpose of oper uz it to determine whether it was satisfactory did not voluntarily part 
with “possession”? so as to preclude recovery under theft policy. Tripp v. United States 
Fire Ins. Co. of New York. (Kan.) 

Under burglary policy insuring against loss after entry into safe by force and violence 
leaving visible marks on exterior of safe, insurer held not liable where knobs of outer 
door were knocked off and outer door opened by manipulation of lock and inner door 
was blown open with nitroglycerine, so that only visible marks of force and violence were 
on inner door; ‘exterior’? not comprehending outside surface of inner door. National 
Surety Co. v. Volk Bros. Co., Inc. (Tex.) 

Where druggist. after closing time, locked door of store on outside and when 
to leave was confronted by armed robbers who, after searching him for weapons, forced 
him to unlock door and open safe, from which they took money, and thereafter took 
money from druggist’s person, such taking from druggist’s person held to constitute rob- 
bery inside rather than outside premises within robbery policy, and what occurred before 
druggist unlocked door did not constitute “‘attempt. at robbery’’ within policy. Cartier 
Drug Co. v. Maryland Casualty Co. of Baltimore, Md.  (Wash.) . 
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§ 427. PROXIMATE CAUSE OF LOSS. 
427—Under fire policy, fire is proximate cause of all damage done in putting it out. 
McDonald y. Royal Ins. Co., Limited. (Mont.) 


(C) GUARANTY AND INDEMNITY INSURANCE. 
§ 434. LIABILITY INCURRED FOR INJURY TO OR LOSS OF PROPERTY. 


434—-Automobile liability insurer held not liable for damages arising out of collision which 
occurred when employee of insured was using insured’s truck to get coal for employee's 
home consumption under policy providing no insurance was granted if vehicle was used 
for purposes other than those specified, and purposes for which truck could be used were 
limited to transportation or delivery of materials or merchandise in direct connection with 
insured’s business as defined in policy, notwithstanding provision providing coverage for 
“additional assured.”” Hill v. Ocean Accident & Guarantee Corporation. (Ala.) 
—Unde r policy insuring ra‘nst loss or damaye to goods while loaded for shipment, or 
in transit on described truck, by “collision” of truck with any other automobile, vehicle 
or object, insurer held not liable for damage to gocds on top of load which came in 
contact with overhead bridge. where no part of truck itself came in contact with bridge 
Mendelsohn v. Automobile Ins. C ( Mass.) 385 
-——Typewritten portion of insurance contract indemnifying contractor against liability to 
third parties for damage caused by operations of contractor, which stated that opera- 
tions covered were “sewer construction—‘all’ operations,” held to include blasting. 
Typewritten portion of insurance contract indemnifying contractor against liability to 
third parties for damage caused by contractor’s operations, which stated that operations 
covered were ‘‘sewer construction, all operations,’’ even if construed to include damages 
caused by blasting, was not irreconcilable with printed portion of contract exempting 
assurer from liability for damages caused by ‘‘an explosion of any character,” since 
“explosion” may have meaning distinct from “blasting.’’ Where typewritten portion 
of insurance contract indemnifying contractor against liability to third parties for 
damage caused by contractors operations stated that policy covered ‘‘sewer construction, 
all operations,” that printed portion of contract exempted assurer from liability for 
damages caused by ‘‘an explosion of any character’ held, even if blasting were 
considered an explosion, not to prevent recovery by assured for money paid in settle- 
ment of claim for damages caused by blasting, since, in case of conflict between printed 
and written portions of policy, written portions control. Standard Accident Ins. Co. v. 
Harrison-Wright Co. (N. C.) ay 
Where shipper, carrier, and carrier’s 
sum to shipper in settlement of loss covered by policy, but indemnity insurer’s local 
agent procured carrier’s indorsement of check and converted proceeds without mailing 
check to shipper as instructed by indemnity insurer, indemnity insurer held liable to 
shipper on contract of settlement. Springfield Fire & Marine Ins. Co. v. Del Rio Wool 
& Mohair Co. (Tex.) 1306 
vility of garage. under judgment entered on complaint, for injuries sustained by 
mers as result of negligence of rage in repairing car, held within policy cover- 
y lia y of garage for damages resultir from accident by reason of maintenance 
and operation of repair shop and not within exception excluding liability under contract, 
though complaint alleged that repairs were made pursuant to agreement. O’Toole et ux. 
vy. Empir Motors, Ine.. (Mercer Casualt Co Garnishee). (Wash.) 
435. LIABILITY INCURRED FOR PERSONAL INJURY OR LOSS OF LIFE. 
Automobile liability policy covering accidental personal injury or death held broad enough 
to cover liability for death, and recovery under homicide statute for wrongful death, even 
though such recovery would be purely for punitive damages. American Fidelity & Casualty 
Co. v. Werfel et al. (Ala.) . 1131 
Where indemnity policy insured person named therein against loss arising from owner 
ship. maintenance, or use of automobiles described in contract for commercial purposes. 
ownership of truck described in policy by third party did not relieve insurer of liability, 
where truck was engaged in delivery of ice for insured at time of accident. Where drive 
of truck described in indemnity policy while delivering ice for insured stopped truck to 
allow child riding therein at driver’s invitation to alight, and child was struck by another 
:utomobile while crossing street, truck held engaged in ‘‘commercial purposes,” within 
indemnity policy insuring holder against loss by reason of use of any automobiles described 
therein for commercial purposes. Western Casualty & Surety Co. v. Independent Ice Co. 
(Ark.) 1136 
435—Automobile liability policy covering operation of automobile by any one with per- 
mission of named insured held not to cover operation thereof by individual undertaking 
to repair automobile for insured, where additional coverage was expressly made inappli- 
cable to “any public garage or automobile repair shop.” Public Indemnity Co. of 
Newark, N. J., et al. v. Yearwood. (Ga.) 
435-——Complaint, in action on automobile liability insurance contract to recover money expended 
by insured in settlement of action against him for damages occasioned by his automobile 
while being driven by lis 15 yea lk] son, with plaintiff's knowledge and consent, it 
violation of contract and statute, stated no liability of insurer. Shedd vy. Automobile 
Ins. Co. et al. (Ind.) 
435—Where defendant motorist, on meeting a car with blinding lights, suddenly turned to 
right and, without reducing speed, ran into truck parked without lights on side of 
road, defendant motorist, whose speed was 25 to 30 miles per hour, held not negligent, 
and proximate cause of accident was absence of lights on truck, precluding recovery 
by defendant’s guests against him and codefendant insurer. Mansur v. Abraham et al. 
(La.) vee 139 
Where 


automobile, and such person subsequently, or consent, invited 
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friend to ride and to operate automobile when accident occurred, injured person’s judg- 
ment against such operator held not within liability policy protecting insured and any 
one responsible for cperation of automobile with insured’s consent. Moschella v. Kil- 
derry et al. (Mass.) ‘ 
Policy protecting insured from liability for injuries ‘‘accidentally sustained’’ by persons 
arising out of insured’s operation of an automobile held not to cover liability for injuries 
to others caused by intentional or willful acts of insured. Under liability policy wherein 
insurer agreed to indemnify insured for liability for injuries accidentally sustained caused 
by insured’s operation of his automobile, insurer held liable 


where judgments were 
secured in another state in actions based solely 


on declarations alleging that injuries 
were caused by negligence of insured though trial judge found that insured in operation 
of his automobile was guilty of recklessness, since insured in such actions was held liable 
for negligence and not for intentional and willful conduct, in that judgments in foreign 
state were presumably based on the declarations. Policy in which insurer agreed to 
pay all sums for which insured became liable for injuries ‘“‘accidentally sustained’’ by 
any person from the ownership, maintenance, or use of the automobile named held to 
cover injuries caused by negligence of insured. Policy wherein insurer agreed to pay 
ill sums for which insured should become liable “fas damages imposed on him by law 
for bodily injury accidentally sustained’’ and to defend ‘‘any claims, suits or other legal 
proceedings” demanding damages for such injuries, although ‘‘wholly groundless, false 
or fraudulent’ held to provide for determination of ground of insured’s liability from 
investigation into matters decided in the action which established such liability, and not 
from facts subsequently in action by insured against insurer. Policy wherein insurer 
igreed to pay sums for which insured became liable for injuries ‘‘accidentally sustained’’ 
caused by the negligent operation of the described automobile held not violative of 
public policy and to permit recovery by insured only when it is established that his liability 
was caused by his negligence and not by his intentional wrong. Miller 
Fidelity & Casualty Co.  (Mass.) ; ; 

Under automobile operator’s policy issued to husband as assured with wife being named 
as additional assured, wherein it was provided that assured should include named assured 


and additional assured and that policy should not cover any liability of 
tain relatives of assured, 


v. United States 


assured to cer- 
father being named as one, insured held not liable for injuries 
to wife’s father caused by operation of automobile by husband. Indemnity Ins. Co. of 
North America v. Geist et al.  (Mich.) X 
—Typewritten portion of insurance contract indemnifying contractor against liability to 
third parties for damage caused by operations of contractor, which stated that operations 
covered were “sewer construction—‘all’ operations,” held to include blasting. Typewritten 
portion of insurance contract indemnifying contractor against liability to third parties 
for damage caused by contractor’s operations, which stated that operations covered 
were “sewer construction, all operations,’”’ even if construed to include damages caused 
by blasting, was not irreconcilable with printed portion of contract exempting assurer 
from liability for damages caused by “‘an explosion of any character,” since ‘explosion” 
may have meaning distinct from “blasting.’”’ Where typewritten portion of insurance 
contract indemnifying contractor against liability to third parties for damage caused by 
contractor’s operations stated that policy covered “sewer construction, all operations,” 
that printed portion of contract exempted assurer from liability for damages caused by 
“an explosion of any character” held, even if blasting were considered an explosion, 
not to prevent recovery by assured for money paid in settlement of claim for damages 
caused by blasting, since, in case of conflict between printed and written portions of 
policy, written portions control. Standard Accident Ins. Co. v. Harrison-Wright Co. 
(N. C.) 4 ; Ae : : ; 
Liability policy protecting truck owner and any one legally responsible for operation 
thereof with owner's permission held te cover employee's liability to passenger riding in 
truck as employee's guest without consent where employee was driving truck on owner’s 
business. Utica Mutual Ins. Co. v. Langevin et al. (N. H.) 


Intention of parties as to coverage of automobile liability policy is determined by refer- 
ence to words which parties used. Under omnibus clause in automobile liability policy 
indemnifying persons operating automobile with permission of named insured against loss 
for damages for bodily injuries, insurer was obligated to satisfy judgment for bodily 
injuries which named insured had recovered against person who was operating automobile 
with named insured’s permission, notwithstanding that operator, against whom judgment 
was recovered was also a named insured, since named insured was not a member of class 
expressly excepted from benefits of policy. Howe v. Howe et al. (N. H.) 

—Policies, indemnifying employer against loss from liability for damages because of 
personal injuries “accidentally” suffered by employees, requiring insurer to 

for immediate surgical relief imperative at time of “accident,” declaring insurance 
applicable only to injuries sustained by reason of “accidents,” etc., held to cover only 
liability for personal injuries sustained by accidents. Occupational disease of radium 
poisoning, resulting from employee’s ingestion of radium paint by placing brushes, used 
in applying paint to numerals and designs on watch dials, in her mouth to point them, 
held not injury be “accident” within employer’s liability insurance policies. Employer’s 
liability insurance policies, limiting imsurer’s liability to employees’ injuries during 
policy periods, held not to cover occupational disease of radium poisoning, in absence 
of any showing of time of injury except allegation of complaint in employee’s action 
against employer that poisoning did not produce injury until month long after ter- 


mination of employment and coverage period of policies, and stipulation that she became 
affected with disease in course of employment. United States Radium Corporation v. 
Globe Indemnity Co. et al. (N, J.)...... ‘ t 


435—Provision of automobile liability policy 


pay only 
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® person “legally operating’’ automobile held not to exclude 
operation of automobile | 
1 


coverage for negligent 
ecause of use of unauthorized license plates, where such oper- 
on was not listed among operations particularized in “Exclusions” paragraph of  pol- 
cy. Steinrock vy. Hartford Accident & Indemnity Co (N. J.) 
—City’s automobile liability insurer held not liable for city employee’s negligence in 
causing automobile collision, on theory that automobile was being operated on city’s 
business, where employee drove automobile to beach for his own purpose and only 
incidentally performed service relating to his employment. Permission given to fireman 
by superintendent of buildings or fire chief to use city automobile for fireman’s own 
purpose held not to bind city, as respects liability of insurer for fireman’s negligence 
causing automobile collision, under liability policy providing coverage if automobile was 
operated with city’s consent. Automobile liability insurer held not liable for negligence 
of fireman in using city’s automobile for his own pleasure on ground that policy 
stated that purposes for which insured automobiles were to be used included business 
and pleasure, where intention of parties was to cover liability when automobiles were 
used in city’s parks and playgrounds. Fox v. Employers’ Liability Assur. Corporation, 
Limited, of London, England. (N. Y.) ; : 
Provision of automobile liability policy relieving insurer from liability where person 
iriving with owner's consent was under age held not violative of provision of Insurance 
Law requiring that policy covering owner against liability for negligence of person legally 
yperating autcemobile with permission of owner, in view of fact that act excluded from 
coverage was unlawful act. Insured’s 14 year old son performing physical act of driv- 
ing automobile held “operating” automobile within automobile liability policy relieving 
insured from liability where person operating automobile with owner’s consent was under 
even though insured-owner were deemed to be also “operating’’ automobile because 
as sitting beside son Accident occurring through negligence of insured’s 14 year 
with consent of insured-owner. who was sitting beside 
him, held within provision of policy relieving insurer from liability where person operat- 
ing automobile with owner’s consent was under as hence neither insured nor injured 
person recovering uncollectible judgment against insured could recover upon policy. 
Devitt v. Continental Casualty Co. (N. Y.) 
Surety on indemnity bond given owner of taxicab held 
ment recovered solely against third 


old son while driving automobik 


not liable for amount of judg- 

person driving taxicab at time of accident, where 

hond contained no omnibus coverage clause or provision for additional assured and taxi 
ab owner was not made party to action for injuries in which judgment was rendered. 
Kuhn v. Auto Cab Mut. Indemnity Co. (N. Y.) 

435—Where automobile owner gave permission to guest to drive another guest to home four 
blocks away, owner’s liability insurer held not liable under clause providing coverage to 
user with owner’s express or implied consent, for guest’s injuries in accident occurring 
while guests were taking pleasure drive in opposite direction and several miles away 
from home; such drive being radical departure from use for which granted. Truex to 
Tse of Paul v. Pennsylvania Mfrs.’ Ass’n Casualty Ins. Co. (Pa.) 
County judge driving automobile, owned and insured by county, to secure work for 
unemployed woman living in county, held ‘‘additional assured” within automobile liability 
policy so as to entitle person injured by judge on such trip to recover under policy, not 
withstanding policy provided that automobile was to be used by county health nurse. 
Denley v. Oregon Automobile Ins. Co. (Ore.) 


Insurance policy, indemnifying insured avainst liability 
use or operation of automobile. covers such liability. 
vhich it arises. and even protects insured 
violation of criminal statutes 

nifying insured against liability 


resulting from accident due to 
regardless of circumstances out of 
against his own or another driver's acts in 
Insurance company held not liable under policy, indem 
resulting from accident due to operation of automobile, 
tor monetary loss suffered by insured as result of negligent operation of automobile by 
mechanic in Jawfvl possession thereof under color of authority as bailee to make repairs. 
in absence of such circumstances, of control and direction by insured as bailor as would 
render her liable tor bailee’s negligent acts. One legally liable to others for injuries in 
iccident due to his operation of another’s automobile, covered by liability insurance pol- 
icy indemnifying owner and “additienal assured,” is protected thereby. it mecessary rela 
tionship between him and owner to bring him within class of additional assured appears. 
For liability on insurance policy, indemnifying insured against liability resulting from 
iccident due to operation of automobile, to attach under omnibus clause extending cover- 
age to persons operating or legally responsible for operation of automobile 
with named assured’s permission, person operating automobile at time of accident 
must be shown to have obtained possession thereof lawfully with named assured’s express 
or implied permission. Insured’s permission for another to operate automobile covered 
by liability policy, as required for liability thereon to attach under omnibus clause 
extending coverage to persons operating automobile with named assured’s permission, may 
be in form of express or implied affirmative consent or result by implication from parties’ 
relationship or course of conduct in which they mutually acquiesced. Word “permission,” 
in omnibus clause of automobile liability insurance policy extending coverage to persons 
»perating automobile or legally responsible for operation thereof with named assured’s 
permission, held equally applicable to person operating automobile as to one legally respon- 
sible for its operation. Automobile mechanic, driving automobile, delivered to him for 
repairs, to city 60 miles from his home to invite friends to his wedding deviated from 
purpose of bailment. so as to bar recovery on liability insurance policy in amount of 
judgment against bailee for injuries ‘to his father, riding with him, on return trip. 
Term ‘automobile repair shop,’’ in automobile liability insurance policy excepting such 
shop from protection thereof, held to exclude persons engaged in business of repair- 
ing automobiles from risks assumed by insurer. Brower, to Use of Brower v. Employers’ 
Liability Assur. Co., Limited, of London, England. (Pa.) wa ; 399 


1457 





The Insurance Law Journal, Vol. 85 


435--Assessment of punitive damages recovered by person who, having been injured by 
insured’s truck, alleged that driver’s negligence was wanton and reckless, held “liability 
imposed by law for bodily injuries accidentally sustained” within liability policy; negh 
vence being within words “accidentally sustained,” and word ‘“‘wanton” in connection 
with negligence meaning that negligence amounted to recklessness. Ohio Casualty Ins. 
Co. v. Welfare Finance Co. Ck, SB 


Indemnity policy insuring pipe line construction company against liability for injuries 


resulting from business operations conducted upon “factories, shops, yards, buildings or 


other specified work places of assured’? held not to cover injury resulting from explosion 
of dynamite cap left on pipe line by insured’s employee, where at time of injury occurring 
within policy period, insured had finished construction of pipe line and surrendered pos- 
session “ind control thereof. Kelly- Dempsey & Co. v. Century Indemnity Co. (U. S.) 
Meaning of word “accident” in policy indemnifying insured against loss from damages 
assessed for deaths of others than insured’s employees from “‘accidents or errors” occurring 
while policy was in force held not restricted to one synonymous with ‘‘mistake,’’ so that 
insurer was not exempt from liability for amount of judgment against insured for death 
from explosion after issuance of policy because of mistake, made before issuance thereof, 
in adding to kerosene, delivered to decedent by insured, more inflammable petroleum pro- 
duct. George W. Deer & Son v. Employers Indemnity Corporation et al. (U. S.) 
Wife held entitled to recover from liability insurer on judgment against husband for 
injuries sustained in automobile accident, although policy was issued in name of both 
parties, as against contention wife was not a third party beneficiary, where wife did not 
claim as an assured, claim was based on fact that wife had claim against husband, who was 
insured against loss by reason of ownership and use of the automobile, and there was m 
policy limitations excluding right of recovery by wife under circumstances, Archer v 
General Casualty Co. of Wisconsin. (Wis.) 

§ 437. WRONGFUL ACTS OF INSURED. 

437—Injury to patient resulting from treatment by osteopathic physician’s unlicensed assist 
ant knowingly perm di physi . which made both physician and assistant guilty 
of violating law, h nk er by liability policy excluding injuries caused while 
engaged 11 rformi lawful act Gleshby v. Hartford Accident & Indemnity Co 
(Cal.) ‘ 

437—-Automobile liability policy exempting insurer from liability for operation by any person 
prohibited from driving held not to cover liability insured incurred while driving without 
a license. Zabonick vy. Ralston. (Mich.) 

437—Under druggist’s policy covering damages arising from dispensing of drugs, but 
excepting liability for claims arising by reason of performance of unlawful act by 
insured or insured’s employee, insurer held not liable for damages sustained by insured 
because employee sold oil of tansy and by mistake failed to put label on bottle, which 
poison caused death of customer, since mistake was no defense to violation of law 
requiring druggists to put labels on bottles. Hewit Pharmacies, Inc. y. A&tna Life 
Ins; Go. GN. Y¥.) 

(D) LIFE INSURANCE, 

§ 438. CAUSE OF DEATH IN GENERAL. 

38—-Whether disease from which insured died was contracted before or after execution of 
life policy is immaterial, where the cause of death is not covered by policy. Tado v. 
First National Life Ins. Co. (Ta.) 

§ 443. DEATH IN VIOLATION OF LAW. 

443—Violation of “law’’ by insured which exonerates insurer from liability on life and 
accident policy in case accident results therefrom, in absence of explanation in policy, 
refers to state laws and not to city ordinances. Washington Fidelity National Ins. 
Co. v. Herbert. (Ohio) a 

443—Public policy held not to preclude recovery on life policy by beneficiary because insured 
was legally executed after conviction for murder. Corey v. Massachusetts Mut. Life 
Ins. Co. (W. Va.) 

§ 444. SUICIDE. 

§ 445. - IN GENERAL. 

(3). Effect of incontestable clause. 


445(3)—-Where whole life insurance policy was issued in lieu of short-term policy, the two 
policies formed a single contract, so that clause providing for exemption from liability 
by reason of suicide within two years from time “insurance begins,” contained in whole 
life policy, will be determined from date of short-term policy. Western & Southern Life 
Ins. Co. v. Shelby. (Ind.) be ; 

§ 447. PROXIMATE CAUSE OF DEATH. 

447—Provision in life and accident policy exonerating insurer for accidental death occurring 
while insured was under influence of intoxicants or while violating law will not 
preclude recovery unless causal connection exists between intoxication or violation of 
law, and accident ec death. ee Fidelity National Ins. Co. v. Herbert. 
(Ohio) A Oaths on ies 

§ 448. DEATH CAUSED BY BENE FICIARY, 

448—Beneticiary of life policy must be convicted of crime of killing insured before beneficiary 


can be barred from receiving benefits of policy. Noller v. Etna Life Ins. Co. et al. 
(Kan.) 


448—Life insurance policy, procured by beneficiary with predetermined intent to murder 
insured being void in its inception, proceeds are not payable to insured’s estate. Hen- 
derson v. Life Ins. Co. of Virginia. (S. C.).. ne ; 
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(E) ACCIDENT AND HEALTH INSURANCE. 

§ 449. WHAT CONSTITUTES ACCIDENT IN GENERAL. 

449—Insured, who sustained injuries to hip and suffered subsequent disability when, while lift- 
ing 40-pound can of oil on to truck, he was stricken with severe pain in hip, causing him 
to fall to ground, striking on hip, held to have suffered ‘‘accident” within commonly 
accepted meaning and application of term as used in insurance contracts. Words “acci- 
dent,”’ ‘‘accidental,’’ and “accidental means,” as used in insurance policies, have no 
technical meaning in law, and must be interpreted according to usage of average man 
and as they would be read and understood by him in light of prevailing rule that uncer- 

tainties must be resolved in favor of insured. Donohue vy. Washington Nat. Ins. Co. (Ky.). 1296 

449-—-No recovery can be had under accident insurance policy for accidental injury or death 

produced by means not accidental. Gould v. Travelers’ Ins. Co. (N. Y.) 1073 

§ 450. DILIGENCE REQUIRED OF INSURED. 
450—Insured held not entitled to recover under accident policy for disability subsequent to 
healing of fracture, where prolongation of disability was due to insured’s refusal to 

remove brace from leg. Costello v. Southern Life & Health Ins. Co. (Ija.) , 813 

450—Beneficiary held entitled to recover under accident policy for death of insured who fell 
from moving automobile, even if insured was negligent, where policy contained no stipu- 
lation relieving insurer from liability because of insured’s negligence. Federal Life Ins. 

Co. v. Raley. (Tex.) 105 

§ 451. RISKS AND EXCEPTIONS IN POLICY IN GENERAL. 
(1). In general. 
451(1)—Insurer held not liable for death of insured who died from injury sustained when 
insured was struck by automobile while he was jumping off bicycle, under policy covering 
loss of life by being struck, knocked down, or run over while “walking or standing on the 
public highway.”” North American Acc. Ins. Co. v. White. (Ky.) 1069 
451(1)—Accident insurer was not liable for death resulting from electric shock where clause 
insuring against death, dismemberment, loss of sight, or disability was subject to con- 
ditions and limitations contained in policy, and enumeration in different part of policy 
of injuries insured against did not include death from electric shock. wngoe v. Postal 
Life & Casualty Ins. Co. (Mo.) 
451(1)—“Explosion” within accident policy should be construed in its popular sense ‘and not 
in scientific sense as used by scientific men. Standard Accident Ins. Co. v. Harrison- 

Wright Co. (N. C.) . ; e 

§ 452. RISKS OF TRAVEL, RAILROADS AND OTHER CONVEYANCES. 
452--Locomotive crane superimposed on car resembling railroad flat car, with motive power 
for crane and for propelling car furnished by dummy steam engine or motor. held not 

“motor-driven truck ithin travel policy Bastnagle v. Life & Casualty Ins. Co 
(Tenn. ) 

Injuries received by insured riding on a motorcycle with side car attached in collision 
with automobile held not covered under policy which compensated insured for injuries 
received while riding in a motor-driven car, since “motorcycle.” which is defined as 
bicycle having a motor attached so as to be self-propelled, was not a “motor-driven cat 
McDonald v. Life & Casualty Ins. Co. (Tenn.) 

452—Insured, who fell from automobile in which insured was riding immediately after lid 
slipped off left-hand screw bolt and turtleback dropped from its position which sliding 
occurred because screw bolt became loose and dropped out of its socket, held within acci- 
dent policy clause providing coverage for death from injuries received in ‘“‘wrecking” of 
automobile under policy provision that wrecking meant damage which required repair, and 
of which damage there should be visible mark upon car or conveyance. Federal Life Ins. 

Co. v. Raley. (Tex.) 1055 
53. RISKS OF OCCUPATION OR EMPLOYMENT. 

Insured’s act may pertain to two occupations, one of which is more hazardous than the 
other, at same time, so as to authorize recovery on accident policy, classifying work of 
which such act was part as within risks covered, unless it was so foreign to such work 
that it could not pertain to two classifications. Insured’s act in walking down track at 
quarry of limestone company, of which he was general manager, when killed by loaded 
train, held not so variant from duties of one within classification, ‘General manager, 
office and traveling duties only,’ in accident policy, so classifying him, as to justify court 
in declaring that such act did not pertain to that occupation as matter of law Rex \ 
Continental Casualty Co. (Colo.) 
$54 BODILY INFIRMITIES OR DISEASE 

Under policy condition ‘“‘confining illness” benefits on disease resulting in total disability, 
total loss of time, continuous confinement within doors and regular visits by physician 
at least once every seven days, proof that during period involved insured suffered total 
loss of time, but took extended walks from his home and was not visited at least once 
in every seven days by physician, held insufficient to support judgment for insured for 
“confining illness’ benefits. Carabelli v. Mountain States Life Ins. Co. et al.  (Cal.) 


Provision of health and accident policy indemnifying insured for loss of time from 
bodily sickness or disease, contracted after policy had been in continuous force for not 
less than fourteen days, covered sickness or disease first manifesting itself after such 
period, notwithstanding medical cause antedated policy. Davidson v. First American Ins. 
Co. (Neb.) ‘ .1072 
Where contingency insured against is future disability as result of disease, time of 
beginning or occurrence of disease causing disability may properly be made essential part 
of contingency insured against. Insurance policy providing monthly payments for 
disability, resulting from disease occurring subsequent to issuance of policy, in absence 
of waiver or estoppel, does not cover disability resulting from disease which had manifested 
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itself and disabled insured continuously from date prior to issuance of policy to and 
including entire time for which claim is made. Atlas Life Ins. Co. v. Zellner. (Okla.). .1247 
“Confinement within the house.’’ under health policy, did not require a constant literal 
restraint within inclosure of four walls so as to preclude recovery, where insured visited 
surtace toilet a short distance from the house and on advice of her physician took two 
utomobile rides (o secure fresh air. Insured confined in a sanitarium held entitled to 
recover on health policy which required that insured be confined in an incorporated or 


licensed hospital. since a “‘sanitarium” is a “hospital.’’ Washington Fidelity Nat. Ins. 
Co. v. Smith. (Texas) 


Recovery cannot be had on accident policy where insured’s death was due to disease, 
or accident suffered by insured would not have caused his death in absence of preexisting 
disease. That an insured is frail or is in a generally weakened condition, whether from 
disease or other causes, does not relieve insurer from obligations under accident policy. 
Normal physical changes that inevitably accompany one’s advance in years cannot be 
invoked by accident insurer to defeat liability on ground that such changes constitute 
disease. ‘“‘Arteriosclerosis’’ is a “‘disease’’ within accident policy if it is more than nor 
mal. Preferred Accident Ins. Co. of New York v. Combs. (U. S.) 

55. EXTERNAL. VIOLENT AND ACCIDENTAL MEANS OF INJURY. 

Death of insured resulting from unintentional discharge of gun insured was struggling 
to take from his wife held not caused by “accidental means’ within double indemnity 
clause of life policy. Koester v. Mutual Life Ins. Co. of New York. (Del.) 

Insurer against effects resulting directly and exclusively from bodily injury sustained 
solely through external, violent, and accidental means is liable where bodily injury 
directly caused dormant disease, not then progressively tending to cause death, to become 
progressively active, whereby death of insured resulted, although bodily injury would 
not have caused death of igsured had he not had dormant disease. Injury insured sus- 
tained when struck by automobile would be direct and exclusive cause of his death, 
within policy insuring against effects resulting directly and exclusively from bodily injury 
sustained solely through external, violent, and accidental means, if bodily injury directly 
and exclusively caused dormant tuberculosis of insured’s kidney and bladder to become 
active and progressive, whereby death resulted. Jones v. General Accident, Fire & Life 
Assur. Corporation, Limited, of Perth, Scotland. (Fla. ) 

If result is such as follows from ordinary means, voluntarily employed, in a not unusual 
or unexpected way, it cannot be called a result effected by ‘‘accidental means’ as used in 
insurance policies. but, if in act which precedes injury something unforeseen, unexpected, 
unusual cccurs which produces injury, then injury has resulted through “accidental 
means.”” Words “accident.”’ ‘‘accidental,” and ‘accidental means.” as used in insurance 
policies, have no technical meaning in law, and must be interpreted according to usage of 
average man and as they would be read and understood by him in light of prevailing 
rule that uncertainties must be resolved in favor of insured. Donohue v. Washington 
Nat. Ins. Co. (Ky.) 58 
Element of accident must exist in means or cause of injury rather than in result thereot 

warrant recovery under policy insuring against death as result of bodily injuries 
effected through accidental means. Unforeseen death of insured resulting from intentional 
taking of dose of veronal to relieve earache held not death resulting from bodily injuries 
effected solely through ‘‘accidental means” within policy providing for accidental death 

benefits. Manshacher vy. Prudential Ins. Co. of America. (N. Y.) 241 

Insured’s death as result of intentional discharge of firearm at him by unknown person 
is “faccidental” within double indemnity provision of life insurance policy. Goldfeder v. 
Metropolitan Life Ins. Co. (N. Y.) 1020 

Death from sunstroke held result of “bodily injuries sustained through external, violent, 

ind accidental means,’’ within accident policy. Provident Life & Accident Ins. Co. v. 
Green. (Okla.) i 1079 

Mental shock due to insured’s excitement when automobile driven by him struck and 
injured child held not “bodily injury” within accident policv insuring against death 
resulting selely from bodily injuries effected through accidental means. Provident Life 
& Accident Ins. Co. v. Campbell. Penn Mut. Life Ins. Co. v. Same. (Tenn.) 298 

Under accident policy covering accidental death resulting directly and independently of 

ul other causes from bodily injuries sustained through external, violent, or accidental 
means, generally presumption is in favor of accidental death and against suicide. Federal 

Life Ins. Co. v. Raley. (Tex.) 1055 

Accident policies consist of those that insure against accidental result and those that 
insure against result of accidental cause, and, to come within coverage of second class, 
mens or cause must be accidental, while, to come within coverage of first class, it is 
sufficient if result or effect is accidental. Policy insuring against losses and disabilities 
resulting from accidental bodily injuries, fatal or nonfatal, held to insure against ‘“‘acci- 
dental result,’’ under which coverage it was sufficient if result or effect was accidental. 
Insured’s death from postoperative lobular pneumonia, which resulted from reduced 
vitality which was caused by operation which was necessitated by rupture or perforation 
of stomach wall at point of ulcer, held to result from ‘accidental injury’? within accident 
policy covering losses and disabilities resulting from accidental bodily injuries, fatal or 
nonfatal. Sentinel Life Ins. Co. v. Blackmer. (U. S.) ; 1058 
461. VOLUNTARY OR UNNECESSARY EXPOSURE TO DANGER. 

(1). In general. 
‘exposure to unnecessary danger’ within accident policy excepting liability 
for injury received through exposure to unnecessary danger, held to mean same as 
“unnecessary exposure to danger” where such exposure is attributable to insured’s negli- 
gence. Exemption, within accident policy providing that insurance does not cover injury 
caused by exposure to unnecessary danger, held not contrary to public policy of Illinois. 
Beneficiary held not entitled to recover on accident policy which did not cover injury 
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caused by exposure to unnecessary danger where insured while driving a truck was 
struck by a train at a crossing. Micca v. Wisconsin National Life Ins. Co. (U. S.) 

§ 464. INTENTIONAL, INJURIES. 
464—Provision in accident policy excluding indemnity for loss if “injury causing it’ 
resulted from intentional act of insured or another held —_— to injury causing 
sight, or time. Potestio 


death, where policy provided indemnity for loss of life, lim 
. Continental Cuanalee Co. (Wash.) 

§ 466. PROXIMATE CAUSE OF INJU RY OR DEATH. 

466—Under accident policy which insured against loss of leg which should be direct and 
proximate result of and should be caused solely by external, violent, and accidental 
means, insurer held not liable for leg which was amputated because of acute infection 
in toe which was burned when insured received electrical baking treatment, since burn 
would not have resulted in loss of leg had not insured been suffering from disease when 
7 — burn. Romanoff v. Commercial Travelers’ Mut. Acc. Ass’n of America. 
(N. = Sole ator ae ‘ ; : 
No recovery can be had for ins sured’ s de: ath under accident policy limited to death result 
ing solely from bodily injuries, if insured at time of injury had pre-existing disease, and 
disease aggravated effect of accident or accident aggravated disease. Provident Life & 
Accident Ins. Co. v. Campbell. Penn Mut. Life Ins. Co. v. Same.  (Tenn.) 

§ 467. LIMITATIONS AS TO TIME OF DEATH OR DISABILITY CAUSED BY 

ACCIDENT. 

467—Insured unable to perform substantial duties of his business, even though he may be 
able to perform some of the inconsequential duties pertaining thereto, is “disabled” 
within policy providing benefits in case of disability resulting in continuous, necessary, 
re al loss of all business time. Moore v. Pacific Mut. Life Ins. Co. of California. 
(Neb.) marks = rar: Soa tae. Were ae 

7~—Accident policy providing for ‘indemnity if injuries should wholly and continuously dis 

ble insured from date of accident held to exclude indemnity for disability suffered in 
second period following one in which there had been no disability as consequence of recur 
rence of disability originating at time of accident. Irwin v. Travelers’ Ins. Co. (N. Y.) 


XIII. Extent of Loss and Liability of Insurer. 
(B) INSURANCE OF PROPERTY AND TITLES. 


§ 493. TOTAL, LOSS. 

493—To prevent building from being ‘totally destroyed”? within fire policy, substantial parts 
must remain in place above the foundation, since if only foundation remain building is 
“totally destroyed,” although some parts of building remain in such condition as to be 
of value for salvage. Franklin Fire Ins. Co. et al. v. Brewer. (Miss.) 
There can be no “total loss” of building within fire insurance policy so long as sub 
stantial remnant is reasonably adapted for use as basis for restoration of building to its 
former condition by reasonably prudent uninsured owner desiring such structure 
United States Fire Ins. Co. v. Boswell et al. (Tex.) 1321 
Under standard statutory fire policy containing provision limiting liability to cost of 
repairs or replacement and another provision making amount of policy value of property 
in case of total destruction without insured’s criminal fault, insured held entitled to 
recover as for “total destruction,”” where building after partial destruction by fire was 
ordered destroyed pursuant to ordinance, though damage to building amounted to only 
66 per cent. City of New York Ins. Co. et al. v. Chapman et al. (U. S.) 

§ 498. VALUE OF PROPERTY DESTROYED. 

§ 500. y 

500—-Where dwelling house was 75 per cent destroyed by fire, remaining 25 per cent was so 
damaged as to be worthless for building purposes, and was removed as a nuisance, as 
directed by city, at a cost that exceeded its value, dwelling house held “totally destroyed” 
within full valued policy statute and insured entitled to full face value of policy. Under 
full valued policy statute relating to property immovable by nature, constructive total 
loss is sufficient to constitute “total loss” entitling insured to recover face value of fire 
policy. Insurer’s incorporation into full valued fire policy on immovable provision that 
insurer should not be liable for loss caused by order of civil authority or for loss occa- 
sioned hy any ordinance or law regulating — ruction or repair of building held incom- 
sistent with full valued silts statute and void. Where subject of fire insurance is immov- 
ible property, agreement between company and assured that property shall be considered 
personal or movable, or that loss shall be settled under conditions which relate to policies 
on movable property is invalid as contrary to full valued policy statute. Under full valued 
policy statute, insured’s agreement in policy to permit loss, if any, to be adjusted by 
irbitration is invalid as contrary to statute. Any attempt to limit insurer’s liability con 
trary to full valued policy statute is void. Insured who in full valued policy on immovable 
had agreed that insurer should not be liable for loss caused by order of civil authority or 
for loss occasioned by ordinance or law regulating construction or repair of building 
held not estopped to prosecute suit because she did not obtain permit from city to rebuild 
insured roperty and did not prevent its demolition by city since provisions were con 
trary to full valued policy statute and void. Hart v. North British & Mercantile Ins. Co 
(La.) . 1098 
Under fire policy providing that amount for which automobile was insured should take 
natural depreciation of 2 per cent monthly for first 24 months and 1 per cent. monthly 
thereafter, depreciation on automobile destroyed in 44th month of policy held computed 
according to “straight-line” method under which depreciation was 68 per cent. rather 
than according to ‘“treducing balance’’ method. Olson vy. State Farm Mutual Automobile 
Ins. Cc (S&B 914 

500—Cotton crop policies which merely provided that insurer’s liability should not exceed 
amount set out in applicatiom and made amount of insurance dependent on average price 
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per unit actually received for cotton harvested, or upon average daily cotton exchange 
quotations for six months’ period, held “open policies’? under which amount of insurance 
within sum limited in application was determinable subsequent to loss. In determining 
whether policy is valued or open policy, contract must be viewed in its entirety to give 
effect to mutual intentions of parties at time of its execution. National Union Fire 
Ins. Co. of Pittsburgh, Pa. v. California Cotton Credit Corporation. (U. S.). 

§ 501. INSURANCE OF PART OF VALUE. 

501--Statute voiding policies containing coinsurance clauses held not to invalidate windstorm 
policy containing such clause, in view of expressed legislative intent that statute was to be 
applicable only to fire policies. Pelican Lodge, Inc. v. Manhattan Fire & Marine Ins. Co. 
(Fla.) ee cote hia . 1093 

§ 502. AMOUNT OF DAMAGE TO PROPERTY. 

502—Liability of cotton crop insurers for losses on cotton sold by growers on call held 
properly determined on basis of market price of cotton on day of call sale, where growers 
did not exercise call option to fix price until after termination of policies. National 
Union Fire Ins. Co. of Pittsburgh, Pa. v. California Cotton Credit Corporation. (U. S.) 

(C) GUARANTY AND INDEMNITY INSURANCE, 

e. Siz LIABILITIES INCURRED FOR INTURIES TO PERSONS OR PROPERTY. 

512—-Where provision of automobile liability policy affords a broader coverage than statutory 

liability as to territory, amount recoverable, and circumstances of operation, insurer’s 
liability is measured exclusively by policy. Under automobile indemnity policy providing 
for payment out of cash deposited as security for damages for bodily injuries, amount of 
execution, including costs and interest up to but not in excess of $5,000, interest from 
date of verdict to date of judgment held included in maximum recovery of $5,000. 

Blair v. Travelers’ Ins. Co. et al. (Mass.) 1336 

Automobile liability insurer, contracting to assume and assuming in trial court control 

of claim against insured, owes insured duty to act in good faith when offer is made of 

settlement of judgment pending right of appeal. Boling v. New Amsterdam Casualty 

Co (Okla.) j 1351 

Under automobile liability policy, liability of insurer to insured did not become fixed 

until third person’s claim had been reduced to judgment against insured, and until judg 

ment became final, insurer had right in name of insured to contest suit. Under automo 
hile liability policy. insurer held not liable for medical expenses incurred by mother for 
infant, who was injured when struck by nonresident motorist, in attachment proceeding 
instituted by mother against motorist and insurer, where service was made on nonresident 
motorist in another state, since liability of insurer to motorist did not arise until claim 
was reduced to judgment, and binding judgment could not be rendered against motorist 
intil he had been duly served by process, notwithstanding that infant had recovered 
judgment against moterist in prior action. Employers’ Liability Assur. Corporation, 
Limited v. T'avlor (Va.) 

§ 513. EXPENDITURES. 

513—-In suit by insured in indemnity policy against insurer to recover amount of judgment 
and costs incurred by insured in defending action for serious personal injury to child by 
insured’s truck wherein plaintiff sued for $30,000 and recovered $500, $500 held reason 
able allowance for attorney’s fees. Western Casualty & Surety Co. v. Independent Ice 
Co. (Ark.) 

513—Assurer, having unjustifiably denied responsibility for personal injuries and property 
damage caused property owner through blasting by assured in constructing sewer, was 
liable for reasonable costs and expense, including attorney’s fees, incurred by assured 
in defending suit. Liability of assurer, who had unjustifiedly denied responsibility for 
personal injuries and property damage caused property owner through blasting by 
assured in constructing sewer, for expenses incurred by assured in defending suit was 
not avoided by subsequent offer to defend suit upon condition that assurer would not 
3 liable for any judgment. Standard Accident Ins. Co. v. Harrison-Wright Co. 

513—Insured physician paying fees of counsel employed by indemnity insurer to defend mal- 
practice suit brought against insured, when insurer refused payment of fees, held 
entitled to reimbursement from insurer. Todd v. Fidelity & Casualty Co. of New York. 
(Ohio) Reeale : 

§ 514%. DEFENSE OF ACTTONS. 

514! tnsured’s failure to notify insurer of accident until service of summons against him 
held not to preclude injured person from suing insurer on automobile liability because of 
breach of co-operation clause, where seven months before trial insurer informed injured 
person that it was not liable under policy and was not interested in action against insured 
and subsequently insured delivered to insurer complaint and summons, since insurer 
failed to show that it was prejudiced by insured’s action. Purefoy vy. Pacific Automobile 
Indemnity Exchange. (Cal.) 3 1135 

§141%4—Liability of automobile liability insurer to named insured who had recovered judgment 

for injuries sustained while riding with person who was indemnified by policy against 

loss for damages for bodily injuries, was not affected by clause which required insured 
to give co-operation, since such clause was applicable only when insured was defendant 

and insurer had assumed defense. Howe v. Howe et al. (N. H.) 1144 
Provision in automobile liability policy that in event of suit brought to enforce claim 

against assured every summons or other process should be immediately forwarded to 

insurer, which should defend the suit, held not a mere ‘“‘covenant”’ by assured to forward 
the instruments, but a “‘condition subsequent’? binding upon both parties. Where auto- 
mobile liability policy required that in case of suit assured should immediately forward 
every summons or other process to insurer, and assured delayed for more than four 
months without reasonable excuse in delivering summons and complaint to insurer, 
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insurer held entitled to cancellation of policy in action against assured and persons suing 
him on account of accident. Citizens Casualty Co. of New York v. Clark et al. (N. Y.)..1150 

5141%4—Provision, in application for policy indemnifying physician, that insured would attend 
and co-operate in preparation and defense of suits “without charge to company,” merely 
required insured to refrain from making professional charge for attendance as witness, 
in view of another provision whereby insurer assumed responsibility for defense of 
suits at its own cost. Insurer, under physician’s indemnity policy which required insured 
to attend and co-operate in preparation and defense of suits “without charge,” but 
also required insurer to assume defense of suits at its own expense, was obliged to 
furnish traveling expenses and other expenses. incidental to insured’s attending trial. 
Failure of physician insured under indemnity policy to make trip from Texas to Ohio 
at his own expense to attend trial of suit against him held not breach of condition 
subsequent in application requiring him to attend and co-operate in preparation and 
defense of suits “without charge,” where he gave insurer notice that it was financially 
impossible for him to attend and policy required insurer to defend suits at its own 
expense. Medical Protective Co. v. Light. (Ohio) ‘ 

$1414—Where liability insurer, although denying that policy required it to defend suit against 
insured, wrote insured that it was willing to defend case, or to join with insured’s 
counsel, or to allow insured to rely solely on insured’s own counsel, insurer’s contract 
to defend was not breached and insurer was not liable to insured for attorney fees for 
defense of suit against insured. Fidelity & Casualty Co. v. Highway Const. Co. 
(Ohio) 

Refusal of county judge, 

mobile, to answer questions of insurer’s attorney as to capacity in which he was using 
1utomobile when accident occurred, held not breach of co-operation and assistance pro- 
vision of policy. so as to relieve insurer from liability to injured party, where accident 
was promptly reported and it was not claimed that judge had not furnished insurer with 
ill information he had or could obtain concerning accident. Denley v. Oregon Auto- 
mobile Ins. Co. (Ore.) ‘ 1355 

31414.—Under automobile indemnity policy exempting insurer from liability for loss or dam- 

* age while automobile was being operated by person under sixteen years of age, insurer 
held not liable to insured for failure to defend suits against insured arising out of col- 
lision occurring while insured’s fourteen year old son, although contrary to insurer’s 
instructions, was driving automobile. Clause of automobile indemnity policy obligating 
insurer to defend suits against insured, even if groundless held not to require defense of 
suits against insured arising out of collision while automobile was being driven by 
insured’s fourteen year old son, in view of provision excluding casualties arising while 
automobile was being driven by person under sixteen, and description of suits to be 
defended as those to recover damages on account of such happenings as are provided in 
liability clauses. Regulation of state board of insurance commissioners requiring policies 
of indemnity against public liability and property damage to exclude liability of insured 
irising while automobile was being driven by person under fourteen years of age held 
not to enlarge coverage of policy fixing minimum age at sixteen, so as to impose liability 
on insurer for refusing to defend suits against insured arising out of collision occurring 
while insured’s fourteen year old son was driving. Texas Indemnity Ins. Co. v. McTelland. 
(Tex.) «+a eo 

(D) LIFE INSURANCE. 

§ 515. AMOUNT PAYABLE ON DEATH. 

515—To recover double indemnity provided for by life insurance policy in event of insured’s 
death from injuries effected solely through accidental means, there must have been ele- 
ment of unexpectedness in act or occurrence which led to death, not merely unexpected 
or unforeseen death. Application of term ‘‘accidental means” in double indemnity pro- 
vision of life insurance policy depends on facts of each particular case. Dark v. Pru- 
dential Ins. Co. of America. (Calif.) ere. ; 

515—-Where contracts requiring burial association to provide funerals for members did not 
limit association’s obligation to providing funerals in New Orleans and vicinity, and 
contracts recited that they contained the entire agreement between the association and 
its members, association’s refusal to provide funeral outside of New Orleans held breach 
of contract. Where burial association contracted to provide funeral of value of $100, but 
wrongfully refused to provide any funeral, and beneficiary of contract buried member at 
expense of more than $100, association held liable to beneficiary for $100, though 
funeral would have cost association only $18.50. Where member of burial association 
was paid up and not in arrears at time of his death, association was liable for death 
benefits agreed to be paid. Allen v. Enterprise Benevolent & Burial Ass’n. (La.) 

515—Death of insured held due solely to accidental means within double indemnity pro- 
vision of policy, regardless of whether insured had epileptic fit or convulsions while in 
swimming pool and drowned as result thereof. Donnell v. Prudential Life Ins. Co. of 
America. (La.).. ee on oi 
Where insured was found dead at bottom of swimming pool, and medical examination 
revealed discoloration of one cheek and small abrasion on forehead, and that death was 
caused by acute cardiac dilatation, and not by drowning. insurer held not liable for 
double indemnity for accidental death under life policy. Shopp v. Prudential Ins. Co. 
of America. (N. J.) 
Where accident clause of life policy provided against liability for death caused or con- 
tributed to by any bodily infirmity, and intrauterine hemorrhage, of which insured died, 
was due to “placenta previa of central type,” beneficiary could not recover, though 
‘ecidental fall precipitated detachment of placenta and hemorrhage. Morrett v. Metro 
politan Life Ins. Co. (N. Y.) 


Parties to life policy have right to limit insurer’s liability for double indemnity to death 
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resulting solely from bodily injuries effected by accidental means Death of insure: 
resulting in part from mental shock when automobile driven by insured struck and injured 
child held not to result solely from ‘‘bodily injuries” effected directly by external physical 
force, within double indemnity clause of life policy. Provident Life & Accident Ins 
Co. v. Campbell. Penn Mut. Life Ins. Co. v. Same. (Tenn.) 

That insured voluntarily went into dome tank car in course of his employment where he 
suffered heat exhaustion of which he died did not prevent recovery of double indemnity 
under accident clause in group life policy, since heat exhaustion was unforeseen, unex 


means.” Metropolitan Life Ins. Co. v. Funderburk. (Tex.) 
Where insured intended to take elevator to his office but fell into shaft when elevator 
car was stopped above opening for repairs. accident held not to occur while insured was 
“traveling as a passenger on a public conveyance operated by common carrier” within 
provision of life policy providing double indemnity if death was caused while traveling 
as a passenger on certain enumerated conveyances. Under life policy providing double 
indemnity if death was caused by accident while traveling as passenger on street car. 
railway train, steamship, or other public conveyance operated by common carrier, passen 
ver elevator held not included, since under doctrine of ejusdem generis, general tern 
“other public conveyance” included only conveyances of same general kind as particular 
conveyances enumerated. Mitchell et al. v. New York Life Ins. Co. (U. S.) 


516. AMOUNT PAYABLE ON DISABILITY BEFORE DEATH. 


Manifest intent of group life policy providing for total permanent disability benefits 
was that “total permanent disability” maturing contract must he such as to disqualify 
insured, not only from engaging in occupation he was engaged in when disability 
developed, but from performing substantial features of any gainful occupation, withir 
range of his mental and educational capacity, with required skill and accuracy, and 
such disability must be presumably permanent and continuous. Protective Life Ins. 
Co. v. Hale.  (Ala.) 

“Total disability” contemplated in insurance policies does not mean literally state 
absolute helplessness, but means inability to do substantially all material : 
to prosecution of insured’s business or occupation, in substantially his customary and 
usual manner, or to do substantially all material acts necessary to prosecution of some 
gainful business or occupation, which insured was qualified and c: apable of doing a1 
which requires substantially same character of physical and mental training and effort. 
Railroad conductor suffering loss of leg and spinal injuries, who had insufficient educa 
tion to do clerical work, and could not undertake work requiring physical execution, held 
“totally and permanently disabled” so as to be entitled to recover disability benefits 
under group life policy, notwithstanding his employment as crossing flagman, which was 
attended with pain and was imprudent, and was given to insured because of consider 
ation for his condition rather than because of his ability to work. Protective Life Ins 
Co. v. Wallace. ( Ala.) 

In action for disability benefits under life policy, March 1, 1933, held correctly fixed as 


ot 


acts necessary 





date from which amount payable should be computed, where premium was due but not 
paid on January 2, 1933, 31 days of grace were allowed, insured was injured February 1. 
1933, proof was furnished June 10, 1933, and policy provided that when total disability 
exis 7 continuously for three months it would be regarded by insurer as presumably per- 
manent from date of completion of one month of continuous total disability. Equitable 
Life Assur. Soc. v. Hill. (Ala.) 
39 year old woman, employed as hoisery knitting machine operator for 22 years. whe 
suffered from chronic leg ulcer preventing her from working at her employment, whict 
required prolonged standing, held permanently and totally disabled within group life 
policy, though after treatment she would be able to do other work. ‘‘Total permanent 
disability,” as used in group life policy containing disability clause, is total permanent 
disability to perform work of occupation followed through life and only profitable occu- 
pation for which insured is suited by training and ee John Hancock Mut. Life 
Ins. Co. v. Beaty. (Ala.) 

Under life policy dated August 17, 1920, which contained | provision that disability bene 
fits were payable one year after anniversary of policy next succeeding receipt of proof 
of disability, insured filing proof of disability on August 21, 1931, was not entitled to 
disability benefits, until one year after August 17, 1932, as against contention that 
amendment to application on August 24, 1930, changed anniversary date to August 24. 
Faulk v. New York Life Ins. Co. (Ala.) 

“Total and permanent disability,’ as result of bodily disease, so as to prevent insured 
from engaging in any occupation, exists, within policy insuring there against, where, on 
account of bodily disease, insured cannot longer perform all substantial and material acts 
necessary to be done in prosecution of his business in usual way or where disease is of 
such character that common prudence requires him to desist from his labors. Metropolitan 
Life Ins. Co. v. Wetherby. (Ark.) 

Provision for disability benefits in life policy, referring to total and permanent 
ability by reason of which insured is prevented from engaging in any occupation and 
performing any work for compensation or profit, and provision in another policy, refer 
ring to disability whereby insured is wholly and permanently unable to engage in any 
occupation or perform any work for any kind of compensation of financial value, had 
same meaning. “Total and permanent disability” within life policy means disability of 
such character that insured has been rendered inc: apable of performing with reasonable 
regularity any substantially gainful occupation. Word ‘permanently’? within total and 
permanent disability provision in life policy means that such disability was based on con- 
dition that rendered it reasonably certain at time that disability would continue through 
out insured’s life. Insured held not entitled to recover disability henetits under provisio: 
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in life policy referring to permanent loss of sight of both eyes where he retained one- 
third normal vision. Insured, suffering impairment of sight, was not permanently and 
totally disabled, so as to be entitled to disability benefits under life policy, if he could 
be cured, or his alleged total disability lessened, either by operation, by treatment, by 
wearing spectacles, or by taking such other measures as reasonably prudent man would 
take, and which would have enabled insured to engage in some gainful occupation. Culver 
v. Prudential Ins. Co. of America. (Del.) ‘ aie warts 

516—Where life policy provided benefits in event insured should become wholly and _ per- 
manently disabled, clause waiving payment of premiums “during such disability’’ and 
“recovery from disability’’ clause held not to contemplate that disability should not be 
permanent but intended to secure continuance of benefits so .ong as disability continued 
permanent and their cessation when what had seemed permanent was shown to have been 
temporary. Prudential Ins. Co. of America v. Litzke. (Del.) 

516—Provisions relating to payment of disability benefits under life policy must be construed 
together. Provision in life policy that any disability benefits becoming due before insurer 
approved proof of disability should become payable upon such approval held not to render 
insurer liable for all monthly installments of income regardless of when proof was 
submitted, but was intended to provide for payment of disabiity benefits falling due after 
proof of disability and before insurer’s approval thereof. Where life policy provided that 
monthly disability benefits would be paid during insured’s life upon his becoming wholly 
and permanently disabled, that first income payment should become due on first day of 
calendar month following receipt of proof of total and permanent disability, that any 
income payments becoming due before approval of proof should become payable upon such 
approval, and that subsequent payments would be made as they become due, submission 
ot proof of total and permanent disability held condition precedent to insurer’s liability 
which extended only to benefits thereafter falling due. Holtz v. New York Life Ins. Co. 
(Del.) ‘ 

516—Incapacity to perform any substantial part of insured’s ordinary duties is “‘total dis- 
ability,” although insured is still able to perform some parts of his work; “total dis- 
ability” being inability to do sybstantially all of material acts necessary to transaction 
of insured’s occupation in substantially his usual manner. Jefferson Standard Life Ins. 
Co. v. Oliff. (Ga.) bigtin diate eh clera etd ; ‘ ; ae 

516—‘‘Total disability’? within group policy exists when insured is wholly disabled from pur 
suing usual and customary duties of employment on which he must depend for living, 
although policy provides that disability must prevent insured from pursuing any occupa 
tion for compensation or profit. That insured attempted for a season to discharge duties of 
employment before ascertaining disability held not to prevent recovery of “‘total disabil 
ity’ benefits thereafter accruing under group policy. Liner v. Travelers’ in a Ca (Ga.) 

516—As used in insurance policies covering permanent disability, word “permanent”? may 
not require showing that disability must continue throughout life of insured, but it con- 
notes idea that disability must be something more than temporary, and at least pre- 
sumably permanent. Commonwealth Life Ins. Co. v. Ovesen. (Ky.) 

516—Employee’s recovery under group insurance policy for total disability held limited to 
amount of insurance in force upon employee’s life when disability commenced, notwitl 
standing subsequent rider increasing amount, where both original policy and rider allowed 
disability benefits to extent of insurance when disability commenced. Allison v. A%tna 
Life Ins. Co. (La.) 

516—Insured suffering for four years from chronic pyelitis, which prevented him from follow 
ing gainful occupation, held entitled to permanent and total disability benefits under life 
policy, though it was not conclusively shown that condition of disability would continue 
for rest of his life, where policy provided for payment of such benefits if proof sub- 
mitted was not conclusive as to permanency of such disability, but established fact that 
insured was, and for three consecutive months preceding receipt of senet had been, totally 
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disabled. Frey v. Manhattan Life Ins. Co. of New York. (Lz 1232 


516 —Provisions of life insurance policy for payment of stated sum on each anniversary 
date to insured during his lifetime and continued disability after proof of total per 
manent disability held te create contingent ‘annuity’? with specific limitation as to dur 
ation. New York Life Ins. Co. v. Majet. (Miss.) 

§16-—Under policy providing that total disability shall be presumed to be permanent when it 
has existed for ninety consecutive days, insured who was totally disabled from May 5, 





1932, to August 15, 1932, and who admitted that disability ceased August 15, 1932, held 
not entitled to total and permanent disability benefits on theory that presumption pro 





vision determined that s disability was total and permanent since presumption was 
rebuttable. Thorne v. State Mut. Life Assur. Co. (N. J.) 

516—“Total and permanent disability” within policy is such as renders insured unable to 
carry on same occupation in which he had been trained and has worked or occupation 
reasonably comparable in type and remuneration to that in which he was employed 
Robinson et al. v. Equitable Life Assur. Soc. of the United States. (N. Y.) 

516—Under accident policies and life policy insuring against “total disability to engage in 
any occupation or work for compensation or profit,’ quoted words mean inability to 
perform any of the duties of any occupation which insured might ordinarily be capable 
of performing. Cooper v. Metropolitan Life Ins. Co. (Pa.) 


516—Insured developing cataracts in both eyes preventing engaging in occupation “of civil 
engineering and contracting held entitled to total and permanent disability insurance 
benefits, though an operation to be performed several years later would probably be 
successful; such success not being certain. Odiorne v. Prudential = - a 
America. (S. 


516—Insured was not required to cubealt to corrective mail or medics treatment to recover 
kenefits for disability under life policies where policies did not require submission to 
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surgical treatment and provided for cessation of disability payments if insured should 
later recover. ‘Total and permanent disability’ within life policy is inability to do sub- 
stantially all material acts necessary to prosecution of insured’s busit.ess or occupation in 
substantially his customary manner. Ford v. New York Life Ins. Co. (S. C.) 1034 
516 “Total disability’’ within insurance policy providing for payment of total, permanent 
disability benefit means inability of insured to do substantially all material acts necessary 
to prosecution of his business or occupation in substantially his customary and_ usual 
manner. Hardin y. Southeastern Life Ins. Co. (S. C.) 1040 
$16—Policy provision for disability benefits upon due proof that insured has become ‘“‘wholly 
and permanently disabled,” so that he is and will be permanently, continuously, and 
wholly prevented thereby from performing any work, or engaging in any occupation, 
for compensation or profit, and that such disability has existed for 60 days, held not 
ambiguous, so as to authorize construction that policy covered total temporary disability 
continuing for over 60 days, notwithstanding policy limited disability payments to con- 
tinuance of disability and authorized insyrer to require proof of continuance of dis- 
ability. Lunsford v. Massachusetts Mut. Life Ins. Co. (Tenn.) Satis ar 
$16--Insured who is wholly, continuously, and permanently unable to follow his usual 
occupation or any other gainful occupation or work during his lifetime is ‘totally and 
permanently disabled,” within “totel and permanent disability’? clause of group policy. 
Person insured under group disability policy held not required to undergo operation to 
remove hernia to recover benefits of policy. Temples v. Prudential Ins. Co. of Amer 
ica. (Tenn.) 774 
$16-—‘Total and permanent disability,’ within group policy, of insured, who had spent entire 
mature life as railroad switchman, existed prima facie 1f insured was totally and_ per- 
manently disabled from performing work or engaging in occupation he was engaged in at 
time of injury Metropolitan Life Ins. Co. v. Pribble. (Tex.) 1267 
§ 518. LIMITATION OF LIABILITY TO AMOUNT OF ASSESSMENT. 
518—Under statute, mutual assessment accident company is liable for full payment of 
claim for disability unless company shows that sums received from assessments made to 
meet the payment together with such other moneys as may be used under company’s 


by-laws are insufficient to make full payment. American Ins. Co. of T’exas v. Crawford. 

(Tex.) on aut os 

§23 DEDUCTIONS ANID OFFSETS. 

Loans on life policies, unlike commercial loans, do not constitute personal obligations 
payable at specific date. but are treated as advances against policy repayable only 
from proceeds at maturity Manufacturers’ Trust Co. v. Equitable Life Assur. Soc. 

the United States. (N. Y.) 

(hk) ACCIDENT AND HEALTH INSURANCE. 

§ 524. TOTAL, DISABILITY. 

§24—Where work is accompanied by suffering and aggravation of chronic disease and 
medical advice favors rest, fact that employee had strength to work and does work 
occasionally will not bar recovery on group policy covering “total permanent dis- 
ability.”” Equitable Life Assurance Society of the United States v. Watts. (Ala.)... 

524—“Total disability” within policy providing for benefits for total and presumably 
permanent disability does not mean state of absolute helplessness, but means insured’s 
inability to do substantially all of the material acts necessary to engage in any occupa- 
tion for remuneration or profit, taking into consideration his mental and _ physical 


capacity so to do if he so wished. Equitable Life Assurance Society of the United 
States v. McKeithan. (Fla.) 


Insured not incapacitated from performin 
of hi ecupation is not “totally disabled.” Hurst v. Federal Life Ins. Co. (Ga.) 

§24 -Disability or incapacity reasonably closing to insured substantially all material activities 
of his occupation, or such other employment approximating same livelihood as insured 
might fairly be expected to follow, in view of his station, circumstances, and physical 
apabilities, is ‘total disability.” within health and accident policy defining such disability 
is one rendering insured permanently, continuously, and wholly unable to perform any 
work or follow any occupation for remuneration or profit. Guardian Life Ins. Co. of 
America v. Snow. (Ga.) 

$24—Under accident policy which provided in one clause for payment of a maximum sum 
for permanent loss of sight of both eyes, and in another clause for payment of 
weekly disability benefits for accidental injuries, insured who was practically blind in 
one eye at time of issuance of policy, and whose other eye was blinded by accident, 
could recover amount specified for loss of sight of both eyes, but not weekly indemnity 


payments for total disability provided in other clause. Hill v. National Life & Acci- 
dent Ins. Co. (La.) daa: : ken Saw ecavia 2 aaa 
524—That insured was not actually employed at time of accident held not to prevent recovery 
by him under accident policy providing for payment of weekly indemnity should insured 
be prevented by injury from performing each and every duty pertaining to his occupa 
tion. Phoenix Indemnity Co. of New York v. Smith. (Md.) 
Attorney's inability to pertorm essential acts necessary to exercise of his profession 
because of impaired vision and swollen tongue, rendering him unable to read or converse 
with clients, held to constitute ‘total disability’ within health insurance policy. Hallock 
v. Income Guaranty Co.  (Mich.) 
$24- Under accident policies and life policy insuring against “total disability to engage in 
any occupation or work for compensation or profit,’”’ quoted words mean inability to 
perform any of the duties of any occupation which insured might ordinarily be capable 
of performing. Cooper v. Metropolitan Life Ins. Co. (Pa.) ...... nies 
§ 525. CONFINEMENT TO HOUSE OR BED OR UNDER CARE OF PHYSICIAN. 
§25— Insured who was incapacitated for work by kidney ailment and hernia and who was not 
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continuously confined to bed but took short walks in open air by physician’s advice and 
went to physician’s office for treatment held “confined to bed’? within meaning of policy 
providing coverage for confining illness. Interstate Life & Accident Co. v. Lange. (Ark.)1280 

Insured who was unable to attend to his duties and whose confinement indoors for 
three weeks due to cerebral hemorrhage caused worry, nervousness, and increased blood 
pressure, and who went outdoors only on instructions of physician as part of proper 
treatment for his illness. held ‘confined continuously within doors” within health policy 
ind entitled to indemnity provided thereby. Mutual Ben. Health & Accident Ass’n v. 
Burrow’s Ex’x. (Ky.) 

That_insured, suffering from arterio-sclerosis, had taken automobile trip from Shreve 
port, La., to Galveston, Texas, to see heart specialist just prior to effective date of ride1 
to policy providing for continuation. during confinement, of indemnity payments after 
expiration of period covered by face of policy, held insufficient to overcome finding that 
confinement became necessary before expiration of period, That insured. suffering from 
irterio-sclerosis, called, during period for which recovery was sought, at physician’s 
office and under physician's orders took short walks for exercise and short rides in auto 
mobile for fresh air for sole object of benefiting health held not to preclude finding that 
insured was “confined within house” within meaning of rider to health policy providing 
for payment of indemnity during such period Massachusetts Protective Ass'n, Inc. vy. 
Picard. (U. S.) 

526. PARTIAL DISABILITY IN GENERAL. 

Where accident policy provided that total disability existed where plastering contractor 
was disabled from performing “‘any and every kind of duty” pertaining to his occupation, 
and that partial disability existed where he was disabled from performing “tone or more 
important daily duties’ pertaining to his occupation, contractor held only ‘“‘partially 
disabled” where he was able to perform some duties pertaining to occupation. Dietlin 
v. General American Life Ins. Co. (Cal.) 

Insured’s right to recover total, permanent disability benefits under insurance policies, 
defining total disability as disability wholly preventing insured from performing any work 
for remuneration or profit or for compensation of financial value, did not depend on his 
establishment of absolute total disability, but on proof of disability incapacitating him to 
earn money. Treblas v. New York Life Ins. Co. (Mass.) 

528. IMMEDIATE, CONTINUOUS OR PERMANENT DISABILITY. 
Insured who according to terms of life policies was presumptively permanently disabled 
held not entitled to payments for perm nent disability, where. at time proofs were made, 
appeared that his disability was in fact not permanent. Dietlin v. General American 
Life Ins. Co. (Cal.) 
employee, suing for disability benefits under group policy, if totally and permanently 
disabled, could recover, notwithstanding his hona fide, though ineffectual, effort to con 
tinue work when he was not physically able to do so. Prudential Ins. Co. of America 
v. Martin. (Ind.) 
528—Under policy insuring against total permanent disability, inability to do substantially all 
material acts necessary to the conduct or prosecution of insured’s business or occupation 
in substantially the usual and customary manner constitutes “permanent total disability” 
absolute helplessness not being essential to recovery of benefits. Smoak v. Southeastern 
iste Ins Ca €3. C) — 
528--In action on accident policy. that the insured undertook to return to work and was able 
to perform 2 part of his duties and draw full salary therefor held not to preclude 
recovery of benefits, since insured was merely attempting to minimize liability of insurer. 
Mann v. Travelers’ Ins. Co. (S. C.) 
530. LIMITATION OF LIABILITY BY PROVISIONS OF POLICY 
30—Insured held not entitled to recover disability benefits under industrial health policy, 
limiting number of weekly benefits payable in any 12 consecutive months to 20, for 
weeks after 12-menth period during which 20 weekly payments were made. Tatum v. 
National Life & Accident Ins. Co., Inc. (1a.) .. 814 
30—Insured was chargeable with knowledge of provision in health and accident policy that 
policy should not cover any person more than fifty years of age, irrespective of whether 
insured had read the policy. National Life & Accident Ins. Co. v. Ransdell. (Ky.) 1299 
530--Double indemnity provision of life policy excepting death from poison or gas defeated 
recovery for double indemnity for death from carbon monoxide poisoning, unless pro- 
vision was ineffective because of contrary agreement. Rasmussen v. New York Life 
Ins. Co. (N. Y.) ' ; 740 
30-—Health and accident policy is written contract, solely on terms of which insured’s right 
to collect from insurer for disability is based. Smith v. Mutual Benefit Health & Accident 
Ass’n. (U. S.) : 1059 
§ 531. CLASSIFICATION OF RISK. 
531—Accident policy provision for modification in case of injury to insured after changing 
to more hazardous occupation “except ordinary duties about his residence * * * in 
which event” reduced rate would be paid held to require payment of original amount to 
insured, notwithstanding change in occupation, where accident occurred in course of 
household duties. Friend v. Business Men’s Assur. Co. (Kan.) 


XIV. Notice and Proof of Loss. 
533. EFFECT OF REQUIREMENTS OF POLICY IN GENERAL. 

533-—Purpose of requiring insured to furnish proof of loss to insurance company is that com 
pany might have knowledge of particulars of loss and all data necessary to determine its 
liability and amount thereof. Equitable Life Assur. Soc. v. Foster. (Ala.) 

533—Language of owner, landlord, and tenant public liability policy requiring insured to 
give immediate written notice of any accident must be given reasonable construction. 
New Amsterdam Casualty Co. v. Plaza Square Realty Co. (Ind.) 
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§ 535. NECESSITY OF NOTICE. 
535—Under terms of group life policy, making of due proof of total and permanent dis- 
ability during continuance of policy and surrender thereof held condition precedent to 
insurer’s duty to waive future premiums or to pay insured the sum then insured. 
Burchfield v. AStna Life Ins. Co. (Ala.) ...... ; 
Insured held not excused from giving notice of loss under torna 
because policy had not been delivered to insured or their rental agents, where original 
policy had been delivered to mortgagee of insured property and insured knew of exist- 
ence of policy, although certificate of insurance had not been furnished to insured’s rental 
agents and rental agents had no knowledge of insurance. Godley et al. v. North River 
Ins. Co. (Ga.) i Seaceag tan ania 5, ciate xf : 
§ 536. NECESSITY OF STATEMENT OR PROOF OF LOSS. 
536—Where policy provided insurer would pay premiums after accrual and proof of insured’s 
disability and monthly disability benefits at end of six months after proof of disability, 
furnishing of proof of disability was condition precedent to insurer’s obligation to pay 
premiums and benefits. Where furnishing of proof of disability was condition precedent to 
insurer’s obligation to pay disability benefits, insured could not recover disability benefits 
from date of disability to date when proof was made, notwithstanding subsequent insanity 
of insured, or that there had been no default in premium payments after insured was dis- 
abled, or that policy did not provide for diminution in amount payable at death of insured 
because of disability payments. Insurer’s issuance of certificate for lost policy which did 
not contain policy provisions held not to estop insurer from asserting that insured could 
not recover certain disability benefits because of insured’s failure to give notice of 
disability as required by policy, in absence of duty on insurer’s part to make certificate 
disclose policy provisions. Kimsey v. Jefferson Standard Life Ins. Co. (Ala.) 

Under life policy with disability clause, due proof that insured, while less than 60 years 
of age, had become permanently disabled or physically or mentally incapacitated to such 
extent that he was rendered wholly and permanently unable to engage in any occupation 
or perform any work for any kind of compensation of financial value held essential to 
insurer’s liability under disability clause. Under life policy with disability benefits, duc 
proof that insured has become wholly and permanently disabled held condition precedent to 
insurer’s liability, unless waived. Prudential Ins. Co. of America v. Litzke. (Del.) 
Total loss of property covered by fire insurance policy precluded arbitration of losses 
thereunder and obviated necessity of submitting proof of loss to insurer. United States 
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Fire Ins. Co. v. Boswell et al. (Tex.) 1321 


§ 538. PERSONS TO WHOM NOTICE OR PROOF MAY BE GIVEN OR MADE. 
538—Under owner, landlord, and tenant public liability policy requiring insured to give 
immediate written notice of accident, notice or knowledge of accident possessed by 
janitor and sister-in-law of president of insured corporation held not notice to insured, 
so as to preclude recovery for damages sustained by insured because notice of accident 
was not given to insurer until eight months after accident occurred but within three 
days after insured learned of accident, where neither janitor nor sister-in-law ever 
told any of insured’s officers or agents anything about accident. New Amsterdam 
Casualty Co. v. Plaza Square Realty Co. (Ind.) ees : E ates 
539 TIME FOR NOTICE AND PROOF. 
(1). In general. 

539(1)—Where disability clause of group life policy provided that due proof during con- 
tinuance of policy should be made of any total and permanent disability occurring 
before insured became 60 years old, and that loss of both eyes and similar afflictions 
should be deemed total and permanent disability if proof of such loss should be fur- 
nished insurer before insured became 60 years old, it was not essential that proof of 
total and permanent disability other than that resulting from loss of both eyes or 
such afflictions should be made before insured became 60 years old. Burchfield v. AXtna 
Life Ins. Co. (Ala.) : Marntarture: @ere ne reeee a ence 

539(1)-—Where life policy provides for payment of benefits for disabilities incurred while policy 
is in force payable when proof of disability is furnished, insured must show that dis 
ability occurred while policy was in force, but proof thereof may be made within 
reasonable time after policy lapses and before suit is begun. Insured, who was disabled 
while policy was in force, but furnished proof of disability within a year after policy 
lapsed held entitled to recover under policy which provided for payment of benefits upon 
receipt. within one year after policy lapsed, or proof that insured became totally and 
presumably permanently disabled while policy was in force, notwithstanding another clause 
provided that disability is presumably permanent only when insurer received proof that 
disability presumably will exist continuously during remainder of insured’s life. Equitable 
Life Assur. Soc. v. Hill. (Ala.) 

§39(1)-—Insured’s group life policy was not in force when proof of disability was furnished 
about February 1932, so as to entitle insured to total and permanent disability benefits. 
where injury took place March 24, 1931, employment was terminated on March 31, 1931, 
and there was no showing that insured exercised his rights under conversion privilege to 
continue insurance in force. Protective Life Ins. Co. v. Cole. (Ala.) 

$§39(1)—Provision in life policy for disability benefits in event of default after disability 
provided due proof was made not later than six months after default made proof 
within six months after default condition precedent to recovery of benefits for dis- 
ability accruing prior to default, so that insured who defaulted January 2, 1932, and 
gave notice February 5, 1933, of disability occurring before default could not recover 
disability benefits. New York Life Ins. Co. v. Moose. (Ark.) 

39(1)—-Proof of disability made within 120 days after total and permanent disability set in 
as result of previous injury becoming infected. although made more than 120 days afte1 
receipt of original injury, held to comply with policy of disability insurance requiring 
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proof of disability to be made within 120 days after receipt thereof. Pacific Mut. Life 
Ins. Co. of California v. Jordan. (Ark.) 1281 
1)—Insured, if permanently disabled, could recover benefits under life policies in force 
at time of accident, as against contention that insurer had exercised its option to apply 
cash surrender value to be paid-up insurance after policies lapsed and prior to claim for 
permanent disability. Stossel v. Gulf Ins. Co. of Jacksonville. (Fla.) 
539(1)—-Where life policy stipulated no time within which proof of death must be furnished, 
proofs could be made within reasonable time Holmes v. Atlanta Life Ins. Co. (Ga.) 
339(1)—Accident policy provision requiring proof of disability to be furnished, upon forms 
supplied by insurer, within 6 months after commencement of total and permanent dis- 
ability, held reasonable. Bowling v. Illinois Bankers’ Life Ass'n et al (Kan.) 
39(1)—Provision of city employee’s group insurance policy for termination of employee’s 
insurance thereunder on termination of his employment held not to render impossible, giving 
of notice and filing of proof of discharged employee’s disability during continuance of his 
insurance certificate, as required by policy and certificate, where testimony reasonably 
warranted inference that insured was totally and permanently disabled for some months 
before his discharge. Giving of notice and filing of proof of discharged policeman’s dis 
ability during continuance of certificate, issued to him under city employees’ group insur 
ance polic as required by such policy and certificate, held not rendered impossible to 
policy provision that insurance should end with termination of insured’s employment on 
theory that employee could not file valid claim for permanent disability benefits while on 
city payroll. Insured, not giving insurer notice or filing proof of his total permanent dis- 
ability within period of over five months between his discharge as city policeman and his 
death, failed, as matter of law, to do so within reasonable time after termination of his 
employment as required to obtain benefit of waiver of premiums under city employees’ group 
insurance policy; question of reasonable time not being one of fact for jury. Provision 
of city employees’ group insurance policy for giving of his certificate of insurance. which 
policy provided should end on termination of his employment, in order to obtain benefit 
of waiver of premiums, held not unreasonable; insured having reasonable time after ter 
mination of employment to file proof. Hardin v. Southeastern Life Ins. Co. (S. C.) 1040 
539(1)—-Prompt notice of insured’s death given by employer in customary way under group 
life policy held sufficient to authorize recovery of double indemnity under accident clause, 
as against contention that notice and proof made no claim for double indemnity, Provision 
in group life policy with accident clause that proof of loss should be made within ninety 
days after date of loss held void as contrary to statute providing that any stipulation 
fixing time within which notice should be given at a less period than ninety days should 
be void. Metropolitan Life Ins. Co. v. Funderburk. (Tex.) 
1)—Provision in insurance policy which operates in such 
statute is governed by statute. Requirement 


manner as to conflict with 
_ go in disability benefits clause of life policy 
that proof of disability must be received at insurer’s home office while policy was in full 


force and while no payment of premium was in default held invalid 
statute making void any stipulation in 


to be given at less period than 90 days 
with respect to time limit within which 


as in conflict with 
t contract requiring notice of claim for damages 
Provision im a contract which is unreasonable 
proof of loss must be furnished as applied to 
facts of particular case is contrary to statute requiring that time limitation must be rea- 
sonable. Where requirement in disability benefits clause of life policy in respect to time 
within which proof of disability must be made was invalid as in conflict with statute, 
insurer could only insist upon proof or notice of disability being given it in a reason 
able time. Bankers’ Reserve Lite Co. v. Springer. (Tex.) 1253 
1)—--Where office of general agents of insurance company was nearly 200 miles distant 
from where trucks were used by holder of automobile liability insurance policy, parties 
must have understood that written notice of accident covered by policy might be given 
by mail. Yanago vy. Aétna Life Ins. Co. (Va.) 
1)—Whether notice of accident was given with reasonable promptness under the circum- 
stances within terms of automobile policy depends upon facts in each particular case. 
Where automobile policy issued to father provided for notice to company as soon as rea 
sonably possible after accident, and son, a member of father’s household, sustained fatal 
accident in December. 1932, and father died in May, 1933, and son’s administrator was 
ippointed in October, 1933, when upon suit by guest injured in accident, notice was 
given to insurer for first time, notice held insufficient compliance with policy to justify 
recovery against insurer by guest obtaining judgment against son’s administrator. Sawyer 
v. Travelers’ Ins. Co. (U. S.) 
(3). “Immediate’’ notice. 
539(3)—Insurer was not liable for total and permanent disability benefits, retention of 
which would keep up group life policy and entitle administratrix to recover thereon 
on insured’s death, where insured made no claim for disability before bringing suit, 
gave no immediate written notice of sickness or injury, nor affirmative proof thereof 
within 30 days, as‘ required by policy, and failed to bring action within 
limitation in policy. Lombardi v. Metropolitan Life Ins. Co. (Mich.) 
539(3)—Insured under automobile liability policy requiring immediate written notice to 
insurer upon occurrence of “accident” was not required to report automobile collision 
until occupants of other automobile asserted claim, if insured, acting as reasonably pru- 
dent person, concluded that there was no injury upon which claim could be predicated. 
Ohio Casualty Ins. Co. v. Rosaia et al. (U. S. ; eats WERE Re Orie een aeea a 
39(3)—Whether automobile policy provides that ‘immediate’ notice of accident shall be 
given or that notice of accident shall be given within a reasonable time, duty of insured 
is to give notice with reasonable promptness under the circumstances, since “immediate” 
does not mean on the moment. Sawyer v. Travelers’ Ins. Co. (U. S.) 1131 
39(3)—In liability indemnity insurance policy, provision requiring assured to give “imme- 
diate” notice of accident must be given liberal construction, and will be construed to 
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mean “‘within reasonable time.” Under liability indemnity policy, notice to insurer on 
August 5, of accident occurring June 28, held not sufficient compliance with provision 
requiring ‘“‘immediate’’ notice, since under such circumstances assured did not exercise 
reasonable diligence in giving notice, notwithstanding assured, after investigation, believed 
that no claims would be made against it as a result of accident. Palacine Oil Co. v. 
Commercial Casualty Ins. Co., wark, N. J. (U. S.) 1 
529(3)—Provision in automobile liability insurance policy that “timmediate” written notice of 
accident covered by policy be given company or its duly authorized agent required that 
notice be given with reasonable dispatch. since ‘“‘immediate’’ as used did not mean instan- 
taneous. Yanago v. -Etna Life Ins. Co. (Va.) 
(5). Effect of failure or delay. 

539(5)—Generally failure to give notice or to make proof within specified time in accord- 
ance with terms of policy does not forfeit right to recover unless policy in express 
terms or by_necessary implication makes notice or proof condition precedent to recovery. 
New York Life Ins. Co. v. Moose. (Ark.) Sj , san hava acsie anne Ned 

539(5)—Under life policy whereby recovery for disability was predicated on happening of 
disability and proof thereof within 120 days, requirement of notice of disability was a con- 
dition precedent to granting of benefits, and where such notice was not given within 
required time, insured could not recover disability benefits. Pacific Mut. Life Ins. Co. 
v. Butler. (Ark.) ‘ ; sate ete eas 

559(5)—-Insured’s failure to give automobile liability insurer notice of accident until twenty- 
six days had passed relieved insurer of liability where policy required immediate notice 
and delay virtually destroyed imsurer’s chances of favorable settlement. Jones v. 
Shehe Ford Wagon & Harness Co., Inc., et al. (La.) ; 

5$39(5)- -Failure to vive notice to imsurance company of institution of 
judgment could not defeat action on policy by insured’s judgment creditor, where com- 
pany had denied liability on automobile liability insurance policy. Yanago v. tna Life 
Ins. Co. (Va.) 

(6). Excuses for failure or delay. 

539(6)--Where making of due proof of total and permanent disability during continuance of 
group life policy and surrender of policy were condition precedent to insurer’s duty to 
waive future premiums or to pay insured sum then insured, failure to make such proof 
was not excused by reason of insured’s mental and physical condition amounting to 
total and permanent disability and occurring before lapse of the policy. Burchfield v. 
7Etna Life Ins. Co. (Ala.) aie mne j 

5§39(6)—Under accident policy requiring insured to give notice of injury to insurer within 
20 days of accident or as soon as reasonably possible, insured delaying over 7 months 
in giving notice, although delay of 3 months was excusable by severity of injuries 
received, held to have failed for unreasonable time to give notice required. Fidelity 
& Casualty Co. of New York v. Riley. (Md.) 

539(6)—Where insured had become insane, requirement in disability benefits clause of life 
policy that proof of disability must be made while policy is in full force and while no 
payment of premium was in default held invalid as unreasonable under statute declaring 
invalid any unreasonable stipulation as to time within which notice of claim for dam- 
ages must be made Bankers’ Reserve Life Co. v. Springer. (Tex.) ] 

§ 542. STATEMENTS — PROOFS OF LOSS OF OR DAMAGE TO PROPERTY. 

(1). In gener. 

§42(1)—Provision of group policy for ‘due proof” of disability held not to require 
proof in affidavit form. Metropolitan Life Ins. Co. v. Lovett. (Ga.) aac a 
543 PROOFS OF DEATH OR INJURY TO INSURED. 

43—Form signed by insured stating that insured did not know whether disability presun 

ably would continue 1 . and form signed by attending physician stating that insured 
would completely  recove held insufficient compliance with provisions of group life 
policy requiring that proof of total and permanent disability be furnished to insurer, t 
warrant recovery of disability benefits. Protective Life Ins. Co. v. Hale. (Ala.) 

Requirement in life policy with disability clause of due “proof” that insured has become 
“‘nermanently disabled’’ does not mean conclusive proof of perpetual disability, since 
“permanently disabled’? is the antithesis of ‘‘temporarily disabled’? because ‘‘permanent”’ 
is the direct antonym of “temporary,” and “‘permanently disabled’? means a present dis- 
ability which has every indication of continuing indefinitely as to time and as to which 
there is no present reasonable and apparent probability of future recovery. Provision in 
life policy with disability clause that ‘due proof’’ that insured had become wholly and 
permanently disabled should be made held not to mean such proof as insurer should desire 
or arbitrarily demand, but such reasonable proof under all the circumstances as the -par- 
ticular case might admit in the judgment of tribunal charged with settlement of contro- 
versy. “Undetermined,” as used by physician in proof of claim under disability clause of 
life policy in respect of insured’s condition, held to mean that there was then no reasonable 
or apparent prospect of recovery from pulmonary tuberculosis, so as to entitle insured, 
totally disabled since making of proof, to recovery of disability benefits on ground that 
proof showed that insured was “wholly and permanently disabled.” Prudential Ins. Co. 
of America v. Litzke. (Del.) as ; es F 
543—Purpose of condition in life policy requiring due proof of death is that insurer may be 
able intelligently to form some estimate of his rights and liabilities before he is obliged 
to pay. What is generally considered due proof of death within life policy cannot be 
limited by custom prevailing in insurer’s business unless notice thereof has been brought 
to insured. Requirement of due proof of death in life policy must be liberally construed 
in insured’s favor, and where policy fails to provide for any particular manner in which 
proof should be given, any facts furnished insurer are sufficient which will give assurance 
that event has happened on which liability to insured depends. Information given to 
insurer's agent about a week after insured’s death, as to date, place, and cause of death, 
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held ‘‘due proof of death” within condition in life policy. Levine v. New York Life Ins. 
Co... Ce... wed ; be kcarahk : ; ; ‘ Sater 1019 
—Under life policy providing for payment of disability benefits if, while policy was in 
full force and effect and while no premium payment was in default, insurer received 
due proof of disability, proof of disability or waiver thereof held condition precedent to 
right to recover benefits. Bankers’ Reserve Life Co. v. Springer. (Tex.) 1253 

§ 549. INSPECTION OF PERSON OF INSURED AFTER INJURY OR DEATH. 

549—Insurer’s demand for autopsy, authorized by accident insurance policy, on body of 
insured after burial, held reasonable and compliance therewith condition precedent to 
recovery on policy for accidental death, where no notice of accident was given by insured 
during his life, or by plaintiff before burial of remains. Gould v. Travelers’ Ins. Co 
(H.. ¥.) ‘ 

549—-Where accident policy gives insurer right to make autopsy. in case of death, where not 
forbidden by law, but request for autopsy is not made for more than five weeks after 
receipt of notice of insured’s death, and when made is coupled with request not within 
terms of policy in such way that both requests must be granted or denied, refusing such 
request does not preclude beneficiary’s recovery, in absence of no claim that cause of 
death was other than that claimed by beneficiary, or showing of prejudice to insurer by 
denial of request. Where accident policy gave insurer right to make autopsy but insurer 
did not make request for autopsy for more than five weeks after receipt of death notice, 
ind then coupled request with request for permission to remove specimens for chemical, 
microscopic, pathological, laboratory, or other examinations, requests being coupled so 
is to require granting or denying of both, refusing requests held not to preclude recovery 
on policy. Provident Life & Accident Ins. Co. vy. Green. (Okla.) 1079 

549-—Retusal of widow beneficiary to permit autopsy in accordance with accident policy giving 
insurance compat to autopsy in case of death, where not forbidden by law, held 
not to preclude recovery for accidental death, where request for autopsy was not mad 
until after burial of insured. Provident Life & Accident Ins. Co. v. Campbell. Penn 
Mut. Life Ins. Co. v. Same (Tenn.) 

549—Failure to comply with condition of life insurance policy that proof that insured’s death 
from internal injuries was revealed by autopsy be received at insurer’s home office to 
recover double indemnity defeats recovery thereof. Insurer held not required to demand 
autopsy, as authorized by life insurance policy, to defeat recovery of double indemnity 
for insured’s death from carbon monoxide asphyxiation, not proved to have been revealed 
by autopsy, as required by policy. Fidelity Mut. Life Ins. Co. v. Powell. (U.S.) 

£ 550. EFFECT OF STATEMENTS AND PROOFS IN GENERAL. 

550-—-Upon receipt of proofs of loss under disability policy showing that disability did not 
occur until after policy had terminated, insurer was not called on to take any action, 
could properly close its files in case, and was not liable under policy. Equitable Life 
Ascur. Soc. v. Foster. (Ala.) 278 

550--Where holder of life policy makes proof that he is and has been for long period of 
time, totally disabled from bodily disease, insurer must accept apparent proofs of _per- 
manency of disease and make payments of disability benefits accordingly. Frey v. Men. 
hattan Life Ins. Co. of New York. (La.) 12 
552. MISSTATEMENTS OR OMTSSIONS 

552--Insured’s inclusion in proofs of loss of bed valued at $3.50, which he did not own, held 
not willful misrepresentation avoidu tire policy, where agreed damage was over $1,000, 
and there was no admission ky insured, or very clear proof, that representation was will 
fully false and calculated to deceive insurer Goldberg v. Globe & Republic Ins. Co. of 
America. ( Minn.) 34% 
553. FRAUD OR FALSE SWEARING. 


(1). In general. ; : i 
553(1)—False swearing in proofs of loss, in order to void policies, must be willful and 


with intent to deceive and defraud insurer. Weininger et al. v. Metropolitan Fire Ins. 
‘o. et al. (Ill.) ; ; ; : 
84, ESTOPPEL OR WAIVER AS TO NOTICE AND PROOFS OR DEFECTS 
AND OBJECTIONS. 
556. POWERS OF OFFICERS OR AGENTS. 
(1). In general. ’ 
556(1)--Acts of insurer’s agent in furnishing beneficiary of life policy, for purpose of making 
proofs of death, forms of old insurer instead of those of new insurer which was acting as 
trustee for old insurer which was being liquidated, and in receiving and filing proofs as 
for old insurer, could not defeat beneficiary’s right to recover against new insurer to 
which insured had transferred his policy. King v. American Ins. Union, Inc (Mich.) 
(2) Powers of adjusters. 
556(2)-——Insured cannot rely upon waiver of proofs of loss arising out of alleged agreement 
of insurer’s adjusting avent made after time within which affidavit constituting proofs of 
loss should have been filed under terms of policy. Miller v. Mutual Fire & Tornado 
Ass’n of Cedar Rapids. (Iowa) 
§-. $57. - EXPRESS WAIVER. ; 
557—Insurer’s letters, written in response to proofs of death submitted by beneficiary of 
life policy, containing statements which might be taken as denial of its liability for 
double indemnity but also containing language indicating that door was left open, for 
satisfactory proof, held insufficient to show waiver of proof that death was caused by 
accidental means. Mulholland v. Prudential Ins. Co. of America. (N. Y.) 1016 
§ 558. —— IMPLIED WAIVER IN GENERAL. 


(+). Acts and conduct in general. _ ; ; 
558(1)—Defendant’s admission on trial of action for double indemnity under life insurance 


policy that insured’s death resulted from carbon monoxide asphyxiation, which could be 
judicially noticed as internal injury within exception to requirement that injury causing 
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death be evidenced by visible contusion or wound on exterior of body, was not waiver 
of proof required by policy that such injury be revealed by autopsy. Fidelity Mut. 
Life Ins. Co. v. Powell. (U. S.) ; Ss 
(2). Statements and acts of officers and agents. , 
558(2)—Insurer held not estopped to claim that insured’s proofs of total permanent dis- 
ability were not filed in time by failure to advise him of his rights when he told man 
in insurer’s office that his physical condition was not good, in absence of evidence that 
insurer contributed to insured’s alleged ignorance of contents of policy or deceived or 
defrauded him. McKorrell v. Mutual Life Ins. Co. of New York. (S. C.) 
(3). Requiring proofs as waiver of notice. 
3)-—Accident insurer's request for proof of insured’s disability, after being notified thereof, 
lid not consti vaiver of poli provision that no action to recover on policy could be 
naintained unless such proof was supplied within 6 months after commencement of total 
ind permanent disability Bowling v. Illinois Bankers’ Life Ass’n et al. (Kan.) 
(5). Failure to make sufficient demand. 
$)—-Letter to insured after fire which stated that insurer demanded strict compliance 
vith policy, directed insured’s attention to section of policy which required insured to 
furnish proofs of loss within sixty days, but did not demand proofs of loss or refer to 
statute, held not sufficient notice under statute to preclude action by insured on_ policy 
twithstanding proofs were not furnished within sixty days after fire or receipt of 
etter That insured filed proofs of loss after receipt of notice from insurer that he 
must comply with policy which required that proofs be filed in sixty days, but did not 
femand proofs or refer to statute, held not waiver of any defect in notice so as to bar 
ction on policy under statute, notwithstanding insured filed proofs more than sixty 
lays after receipt of notice. Tuppino vy. Firemen’s Ins. Co. (N. J.) 
6). Recognition of liability. 
§(6)--Admission in insurer’s answer thet, if insured was injured 


as set forth in bill, 
insured’s administrator would be entitled to recover on accident policy, held waiver of 
rovisions in pol with reference to giving notice of injury. Where insurer’s answer 
idmitted that, if insured was injured as set forth in bill, insured’s administrator would 
be entitled to recover on accident policy, and such admission remained after subsequent 
mendment setting up failure to give written notice of injury as provided in policy, 
ulmission was repugnant to later amendment, and was conclusive against insurer’s con- 
tention that suit could not be maintained because of failure to give notice of injury. 
Bell v. Travelers’ Ins. Co. (Tenn.) 

DENIAL OF LIABILITY 

Insuran of property 


vhich repudiated obligation on fire policy by asserting that policy was rend 


because ured fraudulently represented values of property and because insured 
subsequently mortgaged personalty and secured additional insurance and_ willfully burned 
roperty waived provision of policy requiring submission to arbitration of amount of loss. 
Jacobs et al. v. Farmers’ Mut. Fire Ins. Co. of Turlock, Inc.  (Cal.) 
1)——-Proof of loss under wind and ternado policy, all premiums and assessments against 
which had been fully paid. held waived when insurer in letter notified insured’s receiver 
at policy had been canceled and liability there denied. Parker v. Towa Mut. Tornado 
Ins. Ass'n (Ta.) : 
559(1)—Insurer by having denied, upon receiving notice of injury from insured, that acci- 
dent policy was in force at time of accident, while making no claim that notice was 
invalid because not given promptly, waived requirements of notice. Fidelity & Casualty 
of New York v. Riley. (Md.) iatees ; Saks : 
559(1)—Insurance company denying liability under fire policy without asking for further 
proof of loss waived proof in addition to insured’s sworn statement of loss and 


itemized statement of replacement cost. Atlas Assur. Co. of London v. Fairchild. 
(Okla. ) ; Ne Sarwan 


(2) Life and accident insurance. 
)—Denial of all liability for disability benefits under life policies is waiver of condition 
requiring proof of disability if it be condition precedent to recovery. Dietlin v. 
American Life Ins. Co. (Cal.) 


2)--Insurer’s denial of liability and refusal to pay constitutes waiver of proofs of death, 
where made within time allowed by life policy for furnishing proofs of death. Holmes 
v. Atlanta Life Ins. Co. (Ga.) 

2)—Insurer’s refusal to pay group insured, not predicated upon specific ground other 
than denial of all liability, waives insurer’s right to insist upon compliance with pro- 
vision of insurance certificate requiring proof of disability. Insurer’s absolute refusal to 
pay group insured will waive certificate requirement for furnishing proof of disability 
only if made before expiration of time within which insured 


proof of disability. Patrick v. Travelers’ Ins. Co. (Ga.) 
2) 


General 


was required to furnish 
In suit for past-due liability benefits on health and accident policy which provided 
that insurer might at any time demand due proof of continuance of disability, and that, 
upon failure to furnish such proof, no further payments should be made, where answer 
alleged that insurer made ‘“‘declaration of recovery’? and notified insured that no further 
disability benefits would be paid, requirement for submission of proof of continuance of 


disability on demand of insurer held waived. Guardian Life Ins. Co. of America v. Snow. 
(Ga.) heir kens ee 4 1066 
2)—-Provision of group policy that first installment of disability benefits should not 
become due until expiration of six months after receipt of proofs of disability held waived 
by insurer’s refusal to pay any benefits as against contention that no liability existed 
under policy until expiration of 6-month period. AStna Life Ins. Co. v. Dorman et al. 

1 


(Ga.) 1205 
559(2) 


Group insurer's refusal to pay disability benefits on sole ground that disability 
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provision was not in force at time insured became permanently and _ totally disabled 
waived policy requirement for proof of disability. Travelers’ Ins. Co. v. Lancaster. (Ga.).1207 
39(2)—Ordinarily, unqualified rejection of liability by insurer before sufficient proofs of 
claim have been presented constitutes waiver of condition that proofs must be presented. 
Wachtel v. Equitable Life Assur. Soc. of The United States et al. (N. Y.) 234 
339(2)—-Insurer’s denial of liability under group policy where insured was claiming for total 
and permanent disability waived making of due proof of disability prior to suit. Nagel 
v. Metropolitan Life Ins. Co. (Mo.) ... 981 
559(2)—Insurer held not entitled to affirmative of judgment of nonsuit, notwithstanding prej 
udicial charge against insured on ground that insured did not give notice of his claim 
for total and permanent disability benefits under group policy for unreasonable length of 
time after he claimed to have become disabled, where, when notified of claim, insurer 
lenied liability on ground that notice was not given while policy was in force. Insurer 
vhich denied liability for disability benefits on ground that notice was not given while 
policy was in force could not shift its position after suit had been filed on ground that 
notice was not given within reasonable length of time. Smithpeters v. Prudential Ins. 
Co. of America. (Tenn.) 1049 
559(2)—Insurer’s letter to insured, written while policy was in full force, stating that pol 
icy had lapsed for nonpayment of premiums and interest due on loan and that nothing 
was due insured under policy, coupled with a previous wrongful act of cancellation and 
ippropriation of a credit balance, constituted denial by insurer of all liability under 
policy and waived proof of loss. Bankers’ Reserve Life Co. v. Springer. (Tex.) 1253 
=50. FAILURE TO OBJECT OR TO STATE GROUND OF OBJECTION 
1) In general 
1)-—-Insurer waived defense of wat f proof of disability under life policies where pr 
sumably, with full knowledge tl o proof of disability was given, insurer went to trial, 
articipated it ppeal, and ssue ef want of proof only on second trial almost three 
years after original complaint was file Dietlin v. General American Life Ins. Co (Cal.) 284 
560(1)—Where insureds’ adjuster ea delivered itemized inventory to insurers’ adjusters, 
and later, within sixty-day period contemplated by fire policies, formal proofs of loss were 
sent to insurers setting up short recapitulation with notation thereunder, “details 
delivered to adjusters,” insurers, having retained proofs without objection to form or 
sufficiency thereof, waived right to object thereafter. Weininger et al. v. Metropolitan 
Fire Ins. Co. et al. (Ta.) 
560(1)—Insurers which extended time for filing proofs of loss and entered into negotia- 
tions for settlement without objection to delay prior to trial waived defense that 
notice. of loss was not_given within time limited in policies. National Union Fire 
Ins. Co. of Pittsburgh, Pa. v. California Cotton Credit Corporation. (U. S.) 
(3). Specifying ground of objection as waiver of other grounds 
560(3)--Insurers who did not base their nonliability on fire policies on false and fraudulent 
statements made in proofs of loss but on other grounds and who first urged nonliability 
predicated on fraud and false swearing in proofs of loss in answer in action could not 
vail themselves of defense of fraud or false + ma since defects not specified are 
waived. _Youns v. California Ins. Co. et al. (Tda. 1308 
§ 561. —— ADJU STMENT OF LOSS AND NEGOTIATIONS FOR SETTLEMENT. 
561—Fire insurance adjuster’s declaration recognizing insurer’s liability and agreeing to 
pay claim on obtaining insured’s signature to final settlement receipt constituted absolute 
“waiver” of proof of loss, as distinguished from ‘“‘estoppel,’’ which waiver was effective, 
although unsupported by detriment to insured or other consideration and could not be 
withdrawn, where once made with knowledge of facts, in absence of fraud. Fire 
insurance adjuster’s declarations recognizing validity of insured’s claim estopped insurer 
to set up insured’s failure to file proofs of loss, notwithstanding insurer six months 
later denied having recognized validity of claim where policy provided that claim would 
not be payable until 60 days after insurer received proof of loss and that suit must be 
brought within twelve months after fire and not until after full compliance with 
policy terms, since insured suffered detriment in that time for obtaining voluntary pay- 
ment and time for filing suit were postponed. Sentinel Fire Ins. Co. v. McRoberts 
et al. (Ga.) : : 
561—Insurer which entered into agreement for arbitration with insured under fire policies, 
without demanding proof of loss required by policies, held to have waived provision 
for furnishing proof of loss. Mercantile Ins. Co. et al. v. Murray. (Okla.) 
XV. Adjustment of Loss. 
$ 563. EFFECT OF PROVISIONS OF POLICY IN GENERAL. 
363—Total loss of property covered by fire insurance policy precluded arbitration of losses 
thereunder and obviated necessity of submitting proof of loss to insurer. United States 
Fire Ins. Co. v. Boswell et al. (Tex.) 1321 
§ 565. POWERS AND PROCEEDINGS OF ADJUSTERS. 
565—Insurer placing in agent’s hands papers and letters relative to settlement of death 
claim, which permitted him so to act as to justify beneficiary of life policy in believing 
that he had authority to make statement re garding settlement that check was accepted 
subject to finding of Supreme Court in case then pending, held estopped to deny his 
authority to make agreement whereby check was delivered and accepted. American 
National Ins. Co. v. Reed. (Ala.) 449 
-Insurance company’s local agent’s authority to solicit and write insurance, report claims, 
etc., does not carry with it authority to adjust losses. Automobile insurance company held 
not estopped to repudiate its local agent’s unauthorized acts in advising garage owners 
that automobile, left at garage for repairs after collision, was fully covered by insurance, 
and that claim for repairs would be adjusted promptly on receipt of itemized bill, in 
absence of showing that such owners knew of or relied on any conduct of company holding 
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out agent as authorized to bind it for repairs. Silence of automobile collision insurer's 
adjuster when he visited garage and observed repairs in progress on insured’s automobile 
did not operate as ratification of insurer’s local agent’s unauthorized act in authorizing and 
promising to pay for repairs nor estop insurer from repudiating his authority, in absenc« 
of showing that adjuster knew at such time that automobile was being repaired at*agent’s 
order. Automobile collision insurer’s failure to repudiate its local agent’s authority t 
bind insurer to pay for repairs on insured’s automobile in letter denying that agent 
authorized such de: york or promised to pay therefor was not admission that agent had 
such authority, and did not estop insurer from raising defense of want thereof in actior 
for amount due for repairs, in absence of claim that plaintiffs acted in reliance on such 
failure. Mitchell et al. v. Western Fire Ins. Co. et al. (Mich.) 

§ 567. Ore PROVISIONS OF POLICY FOR APPRAISAL OR ARBITRA- 

T 

567—Statute providing that where property is totally destroyed insurer could not deny that 
property at time of issuing policy was worth full value upon which insurance was 
calculated, held not to prohibit policy agreements for appraisement of a partial loss. 
Provision for appointment of appraisers to determine extent of loss held supported by 
adequate consideration where agreement was written in fire policy. Franklin Fire Ins. 
Co. et al. v. Brewer. (Miss.) . seant oe . 

§ 572. PROCEEDINGS ON APPRATSAI, OR ARBITRATION. 

572—Failure to notify insured of appraisers’ intention to meet and determine loss under 
fire policy held not to invalidate award, where such notice was not required in policy or 
arbitration agreement. Franklin Fire Ins. Co. et al. v. Brewer. (Miss.) 120 
Insured under fire policies providing for arbitration and for insured’s production of 
books for examination had right on demand to introduce evidence before appraisers as 
to extent of his loss, and award of appraisers was not binding on insured, where 
insured’s demand for permission to produce evidence before appraisers was denied. 
Mercantile Ins. Co. et al. v. Murray. (Okla.) 

574. VALIDITY AND EFFECT OF APPRAISAL OR AWARD. 

(1). Form requisites, and validity of award in general. 
(1) -Written award held voidable for failure to state ‘“‘sound value’? of insured property 
as well as damage, as required by fire policy. National Union Fire Ins. Co. v. Ozburn 
et al. (Ga.) 

(5). Effect of award in general. 

574(5)—Appraisers’ award made pursuant to agreement in fire policy held not to bar action 
for recovery on policy. Franklin Fire Ins. Co. et al. v. Brewer. (Miss.) 

(7) Actions to set aside award. 

574(7)- In suit on award made under fire policy, award held not admissible over timely obj< 
tion that award did not separately state sound value of and damage to, ‘nsured property. 
is policy required. National Union Fire Ins. Co. v. Ozburn et al. (Ga.) 

§ 579. SETTLEMENT BETWEEN PARTTES. 

579—Beneficiary’s acceptance of amount named in life policies as indemnity for death by 
natural causes, which was paid by check containing statement that indorsement by 
payee should constitute receipt for amount thereof in full settlement of death claim. 
held not accord and satisfaction precluding recovery of additional amount provided for 
accidental death, where beneficiary accepted check with understanding that, if courts 
should hold in pending case that insured’s death was accidental, insurer would pay 
additional amount provided. Payment by insurer of undisputed claim for amount 
named in face of life policy held not consideration for release of obligation for addi- 
tional amount provided in event of accidental death, and hence could not constitute 
accord and satisfaction precluding recovery of such additional amount. American 
National Ins. Co. v. Reed. (Ala.) : 

Beneficiaries and their agent in possession of life insurance policy after insured’s death 
ind having full opportunity to make investigation before settling with insurer for less 
than face amount thereof cannot be heard to say after settlement that they were deceived 
and induced to make setthement by false representations of insurer’s agent. Progressive 
Life Ins. Co. v. Shope et al. (Ark.) 1190 
Contract of settlement of insured’s action on disability policies was entered into by 
mistake of fact, entitling insured to rescind contract, where both parties mistakenly 
believed insured’s disability was result of syphilis out of which had developed insurer’s 
intention that insured had been so afflicted when he took out policies and that his 
concealment of that fact has been fraudulent. Reuter v. Pacific Mutual Life Ins. Co. 
of America. (Cal.) 

Settlement of beneficiary’s claim against insurer by payment of less sum than amount 
of policy is not supported by consideration, and cannot be sustained where liability of 
insurer is not in doubt. Settlement of beneficiary’s claim against insurer by payment 
of less sum than amount of policy is supported by consideration where liability of insurer 
is doubtful, and doubt is supported by reasonably well-founded grounds. Beneficiary of 
$2,000 accident policy who accepted $500 in settlement of claim could not avoid settle 
ment because of insurer’s alleged fraudulent representation that another policy carried by 
deceased was being settled, where beneficiary was told which policy was being settled. 
and insurer informed beneficiary of two defenses which insurer claimed relieved it of 
liability, particularly where beneficiary failed to return or offer to return the $500. 
Mutual Benefit Health & Accident Ass'n. of Omaha, Neb. v. Kidd. (Ky.) 

Where beneficiary of industrial life policy signed document believing she would be paid 
face value of policy, when in fact document acknowledged receipt for lesser sum, bene 
ficiary was not estopped to sue for face value of policy where compromise payment was 
never made. Shanchell v. Universal Life Ins. Co.  (La.) 

Where insurer in good faith claimed that insured’s death was not accidental, but by 
suicide, and the beneficiary was not entitled to double indemnity provided for death by 


1474 





Topical Index 


accident, and beneficiary signed release in full and accepted single indemnity intending 
to sue for balance, release held a bar to such action, since beneficiary had only one 
unliquidated claim and acceptance of amount paid furnished consideration for settle- 
ment thereof. Holmes v. Bankers’ Life Co., Des Moines, Lowa. ( Mich.) 

579-—Insurer’s payment of liability for loss covered by fire policy admittedly in force held 
not to constitute sufficient consideration for alleged compromise of insurer’s liability 
for damages for failure to promptly perform duty imposed on it by application, and 
payment of premium, for additional insurance. Rhoads vy. Columbia Fire Underwriter’s 
Agency et al. (Neb.) : Ainge aie A ete ae : 

579—-Insured accepting part of claim in settlement for fire loss and giving insurer teceipt 
in full settlement had burden to avoid receipt by producing clear and convincing evidence 
of fraud or that he was incompetent to act. Williams v. New Brunswick Fire Ins. 
Co. (Okla.) 

579—Agreement for settlement of liquidated claim under mutual life insurance policy for 
less than full amount thereof when there was no good-faith dispute between parties held 
without consideration and no bar to action for balance due People’s Mut. Life Ass’n 
v. Martindale. (Texas) 

579—Where settlement agreement with adjuster concerning fire loss was not consummated, 
insured was entitled to prove value of property so as to have three-fourths clause 
applied to it. A§tna Ins. &o et al. v. C. I. T. Corporation et al. (U. S.) . 

579—As respects validity of settlement between insured and insurer as to amount recoverable 
on accident policy, that premiums were reduced rather than increased by settlement held 
immaterial if settlement was in fact freely and voluntarily made. Settlement between 
nsured and insurer as to amount recoverabie on accident policy held based on consider 
ation where there was dispute over whether insured had been employed in some other 
occupation than that of license inspector, which was occupation named in policy, and there 
was no fraud, artifice, mistake, or imposition. That creditor was not legally bound to 
make any abatement of his claim or that amount accepted was much less than creditor 
was entitled to receive and would have recovered had he brought action does not invalidate 
settlement, and it is immaterial which of parties was right in its contention or that parties 
were both wrong. Clubb v. Sentinel Life Ins. Co. (Wash.) 


XVI. Right to Proceeds. 


§ 581. POLICY PAYABLE TO OR FOR BENEFIT OF MORTGAGEE OF PROP- 
ERTY INSURED. 
581-—-Where contract between mortgagor and mortgagee requires mortgagor to insure prem 
ises for mortgagee’s benefit, equity may sive mortgagee equitable lien on proceeds of pol- 
cy by mortgagor for his own benefit. Commonwealth Ins. Co. of New York v. Terry 
et al. (Ala.) 
581—Provision of mortgage clause attached to fire policy constitutes contract between insurer 
and mortgagee. Lervold v. Republic Mut. Fire Ins. Co. et al. (Kan.) 
581—Provision of fire insurance policy, covering not only houses on land subject to trust 
deed, but house on other land, that loss on buildings should be payable to mortgagee 
bank as its interest might appear, assigned to bank all insurance contracted for as its 
interest might appear. Cox v. Hartford Fire Ins. Co. et al. (Miss.) 
581—Where fire insurance policy is taken out by mortgagor for mortgagee’s benefit, or is 
made payable to mortgagee as interest may appear, mortgagee is entitled to proceeds 
of policy to extent of mortgage debt, holding surplus, if any, for mortgagor’s benefit. 
Savings Building & Loan Ass’n v. Seaman-Packard Lumber Co. et al. (Okla.) 
583 LIFE OR ACCIDENT POLICY PAYABLE TO INSURED, Ss *PRESEN 
TATIVES, OR ESTATE. - REPRESEN 
(1). In general. 
583(1)-—Where insured makes no other disposition of avails of life policy payable to his 
estate heirs and not residuary legatees are entitled to avail thereof: policy, under ata- 
tute, being deemed payable to heirs. Anderson et al. v. Northern & Dakota Trust Co 
et al. (N. D.) ; 
(2). Policy payable to relative or person equitably entitled. 
583(2)—Where insurer has failed or refused to make payment to any of persons designated in 
facility of payment clause, that a beneficiary is named in policy does not affect rights of 
parties, since executor or administrator of deceased insured’s estate is only party having 
right to enforce payment upon death of insured prior to maturity of policy. Plummer v. 
Metropolitan Life Ins. Co. et al. (Mo.) : 
583(2)—Plaintiff, testifying in action on industrial life insurance policies, payable to insured’s 
administrator or to any relative of insured or other person equitably entitled to pay 
ment that defendant's assistant superintendent assured plaintiff that latter would be paid 
amount of policies at insured’s death if he paid premiums, held not entitled to recover 
under doctrine of “present election” to pay another than administrator, though plain 
tiff paid all premiums and policy was taken out partly to pay insured’s debt to plaintiff. 
where defendant paid amount of policies to insured’s daughter as administratrix and 
assistant superintendent’s authority to make election was not proved. Kasper v. Metro- 
politan Life Ins. Co. (N. Y.) 
584. LIFE OR ACCIDENT POLICY DESIGNATING BENEFICIARY. 
585. RIGHTS OF PERSONS DESIGNATED IN GENERAL. 
(1). In general. 
585(1)—Where there was no mistake in designating insured’s concubine as beneficiary of 
policy procured by insured on his own life, such beneficiary held entitled to proceeds of 
policy as against insured’s wife, though insured at time of his death was living with a 
different concubine and beneficiary was designated in policy as insured’s wife. Law 
does not prevent a person from taking out a policy on his own life, paying the pre 
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mium, and naming as beneficiary any person he may choose, including his concubine. 
Morris v. Providential Life & Accident Ins. Co. et al. (La.) : P 1225 
585(1)—Where mutual insurer admitted liability on life policy and its charter did not 
require that the beneficiary be kinsman of insured, statement_in policy that beneficiary 
was insured’s aunt, contrary to the fact, held not to affect claim of beneficiary. 
Wojtczuk v. Oleksik. (Md.) 
585(1)—Named beneficiary in industrial life policies, in absence of direction in policies requir- 
ing payment to be made him, held not entitled to maintain action to recover proceeds of 
policies upon death of insured, since executor of insured’s estate was only person having 
such right. Husband named as beneficiary in wife’s industrial policies, having deserted 
wife and paid no attention to her necessities over period of 10 years, held not entitled 
under any equitable claim to maintain action to recover proceeds of policies upon wife’s 
death, especially where wife had divorced him and made other disposition of proceeds of 
of policies by her will. Plummer v. Metropolitan Life Ins. Co. et al. (Mo.) ; 995 
(2). Effect of clause making policy payable to relative or person equitably entitled. 
That life insurer had not exercised its option to pay under facility clause held not to 
enlarge right of named beneficiary so as to confer upon him right of action to compel 


4 ) 


insurer to make payment to him upon insured’s death. Plummer v. Metropolitan Life Ins. 
Co. et al. (Mo.) ns ; ‘ 


Ben 995 
(4). Policy payable to wife and children. 


585(4)—-In Wisconsin, neither divorce nor spouse’s death, even though there were no 
children, terminates a relationship by affinity, as regards right to proceeds of insurance 
policies. Steele v. Suwalski et al. (U. S.) . 
586. VESTED INTEREST OF BENEFICIARY. 

Persons named in facility clause of life policy have no vested right of action against 
insurer to compel payment of insurance to them, Beneficiary named in life policy has no 
vested right of action against insurer to compel payment of insurance to him, in absence 
of direction in policy requiring payment to be made him. Named beneficiary in life policy, 
even where direction appears in policy requiring payment to be made him, does not take 
vested interest prior, at least, to death of insured, where policy reserves to insured right 
to change beneficiary, since right to payment is contingent only, and, if substitution of 
beneficiary is made, nro final right of original named beneficiary ever arises or attaches 
to such payment. Plummer vy. Metropolitan Life Ins. Co. et al. (Mo.) 

§ 587. CHANGE OF BENEFICIARY. 
587—Forms furnished by agent and signed by insured requesting insurer in event of 
insured’s death to pay policy benefits to designated beneficiary, while effectual to change 
beneficiary under policies originally made payable to estate, held sufficient as assign- 
ments thereof, where policies did not require notice of assignment and forms were to 
of —— until claim was made. Beaumond et al. v. Prudential Ins. Co. of America. 
al. 

Where 

might change beneficiary at will, and employee, shortly before death, substituted mother 
as beneficiary in place of wife, and substitution was approved by assurer, substitution held 
valid. Employee who was receiving payment as for total and permanent disability under 
disability clause of group life policy held entitled to confer upon substituted beneficiary 
right to recover on policy, as against original beneficiary’s objection that assurer’s lia- 
bility had become fixed and that existing relation of debtor and creditor could not be 
iffected by changing of beneficiary. Flournoy v. Sun Life Assur. Co. of Canada. (Ta.) 

‘Mental capacity necessary to change beneficiary in mutual life policy is the same as 
a peasy to execute a will, or a valid deed or contract. Wojtczuk v. Oleksik. 
Na. ms . 

Assignment of policy on life of woman, separated from husband to creditor for advances 
of money and board held to have substituted creditor for husband as beneficiary, though 
assignment was in form of an affidavit. Vallario v. Prudential Ins. Co. of America. 
(a. YD 5 

Evidence that at insurer’s local office insured executed form, witnessed by cashier, 
changing beneficiary, hut having neglected to bring life policy requiring indorsement 
thereon to ¢ffect chaneve, insured retained form under cashie’s instructions to return 
form and policy for indorsement, and was fatally injured six days later before returning 
form or policy, sustained finding that insured made every reasonable effort to change 
beneficiary, entitline rew beneficiary to recover as against original beneficiary, where 
insurer paid proceeds into court in interpleader proceeding, thereby waiving compliance 
with provision requiring i 


s indorsement for insurer's protection. Skamoricus v. Konag- 
iskie (Pa.) 


1239 


587—-Change of beneficiary in life policy is regarded as accomplished if insured does all 
that he can reasonably do to perfect change during lifetime. Change of beneficiary for 
which insured executed application which he mailed, to insurer held effective as against 
original beneficiary, though application was not received at insurer’s home office and 
change was not indorsed thereon until after insured’s death. Life policy provision that 
change of beneficiary is ineffective until indorsed on policy may be waived by insurer, 
and it alone can object to change of beneficiary on ground change was not indorsed 
during insured’s lifetime. Adams v. Adams. (Tex.) 

§ 589. —— DEATH OF BENEFICIARY. , 

§89—In Wisconsin, neither divorce nor spouse’s death, even though there were no children, 
terminates a relationship by affinity, as regards right to proceeds of insurance policies. 
Steele v. Suwalksi et al. (U. S.) Jae aaiaisereiwe ears a4 ‘ <* 

§ 590. ——- RIGHTS OF CREDITORS. f 

590-—-Insured’s grandson, who was made beneficiary of industrial life policies at time of their 
issuance in consideration of his agreement to pay premiums, held entitled to paid-up 
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values remaining after lapse of policies as against director of Department of Social 
Welfare, which department subsequently gave insured aid and paid his funeral expenses, 
since policies became grandson’s property by oral assignment. Lewis v. Metropolitan Life 
ins. Co, CN. ¥. 
591. LIFE POLICY FOR BENEFIT OF CREDITOR. 

Where creditor, with consent of insurer, had policies issued on life of debtor to secure 
indebtedness, and creditor, who was made beneficiary, paid premiums and retained pos 
session of policies, creditor was entitled to proceeds of policies upon insured’s death as 
against claim of insured’s administratrix. Prudential Ins. Co. of America v. Tutalo 


et al. (R. I.) 


591%. INDEMNITY INSURANCE. 


%4—Statutes relating to casualty insurer’s liability held to permit injured person, as 
insured’s judgment creditor, to subject to satisfaction of judgment insured’s rights under 
policy as equitable asset in nature of lien, and statutes extend policy to indemnity against 
liability. Under statutes permitting injured person to reach proceeds of liability policy, 
injured person acquires vested interest in nature of hypothecation of insured’s rights 
under policy. Statutes permitting injured person to reach proceeds of liability policy 
held not unconstitutional as impairing obligation of contract. Automobile liability policy 
covering accidental personal injury or death held to cover punitive damages for bodily 
injuries, and hence injured person’s judgment against insured, even though including 
punitive damages, was for “bodily injury” within statutes authorizing judgment creditor 
to proceed in equity to reach insurance money. American Fidelity & Casualty Co. v. 
Werfel et al. (Ala.) 

Whether policy is automobile liability policy or merely one of indemnity against loss 
on account of liab‘lity must be determined by consideration of all its terms. Policy agree 
ing to pay insured automobile owner any “‘loss by reason of liability imposed by law” 
on assured for damages on account of bodily injuries or destruction of property, and 
providing for action by injured person against insurer in case of eeiwanion or bank 
ruptcy of assured, held policy of indemnity against loss, not policy against liability, pre 
cluding injured person who had recovered judgment against assured from recovering in 
action against insurer, where assured was not insolvent or bankrupt. Where policy insur 
ing automobile wner did not purport to give injured person right of action against 
insurer except case of assured’s bankruptcy or insolvency, and statute permitting such 
ction was void because not signed by Governor within three days after adjournment of 

islatur and injured person had recovered judgment against insured, action by 

1 person against insurer held not proper remedy even if policy was one. insuring 
ag liability, since garnishee process of attachment would be available. Morehouse 
v. Employers’ Liability Assurance Corp. (Conn.) 

That automobile liability policy provided that no recovery could be had under policy 
until amount of insured’s obligation was determined by judgment against insured, not 
paid or superseded, or by written agreement of insured, claimant, and insurer, and not 
in either event unless suit was instituted within two years after date of judgment or 
written agreement, did not prevent person whose truck was damaged by insured’s auto 
mobile from suing insurer directly. Blitz v. Munson et al. (La.) 

Compulsory Motor Vehicle Insurance Law did not give to claimant any greater or 
further rights to benefits of automobile liability policy than existed prior to enactment 
of such law. Plaintiff who was injured in automobile accident, but who had not filed 
suit, held not entitled to share pro rata in proceeds of automobile liability insurance pol- 
icy with other injured parties who had filed suit; purpose of statute being merely to 
provide special fund for those injured where insured might be financially unable to 
respond in damages. Bruyette v. Sandini et al. (Mass.) 

%4—Rights of party injured by insured automobile do not rise higher than rights of 
insured, and if defense exists which would defeat insured’s action on policy judgment 
creditor cannot reach insurance, for there is no obligation to be reached under statute. 
Under automobile indemnity policy providing that word ‘‘assured’’ shall include any per 
son “legally using” insured automobile, provided such use is with owner’s permission, 
operator of automobile having possession thereof for purpose of sale was not an {‘assured” 
within policy so as to render insurer liable for unsatisfied balance of judgments. in excess 
of statutory liability, where accident occurred while operator was using automobile for 
own purposes on pleasure ride, since such use amounted to conversion of automobile. 


Blair v. Travelers’ Ins. Co. et al. (Mass.) 


591%4—That insured had been subjected to arrest on capias ad respondendum held no 


defense in action by person injured against liability insurer to recover amount of judg- 
ment obtained against insured. Petersen v. Preferred Acc. Ins. Co. of ee York. 


(N. 


so1ss Right of judgment creditor to recover against judgment debtor’s liability insurer is 


identical with insured’s right to recover on policy where he has paid judgment and is 
seeking indemnity from insurer, and any defense to action brought by insured is avail- 
able to action brought by insured’s judgment creditor. Fox v. ceempens Liability 
Assur. Corporation, Limited, of London, England. (N. Y.) 


59114—Statute authorizing injured person or representatives on return of execution wnuntiolied 


to maintain action against liability insurer, being in derogation of common law, must 
be strictly construed. Royal Indemnity Co. v. Travelers’ Ins. Co. (N. Y.) 


591!4——Injured person, bringing action against automobile liability insurer, had no greatet 


rights than insured had in policy, and must be strictly held to terms and conditions 
thereof. Drennan v. Sun Indemnity Co. of New York. (N. Y.) 


591!4—Surety on bond furnished by motor carrier of freight as required by statute could not 
be sued by third party, injured as result of insured’s negligence, for damages sustained 
until judgment had been recovered against insured. On issue whether insured and 
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surety can be joined in same action by third party to recover for insured’s negligence 
under statute which required motor carrier of freight to furnish bond, where statute 
previously enacted, which contained substantially same language as subsequent statute, 
but which regulated liability of bus operators, disclosed intention that surety and operator 
should not be joined in same action, court could conclude that Legislature intended both 
statutes to be given same meaning and construction as regards joinder of parties. Under 
statute requiring motor carriers of freight to furnish bonds, joinder of insurer and 
operator in same action by third party to recover for operator’s negligence held error, 
notwithstanding multiplicity of suits is avoided thereby, since statute makes insurer 
liable only for payment of judgment obtained against operator. Grasso v. Cannon Ball 
Motor Freight Lines et al. (Tex.) 25s alan ea leraies a eon 
»—-Although liability policies written under statute governing motorbuses inures to benefit 
of injured third person, his right of action thereon does not arise or accrue until he 
obtains final judgment against insured. Moxon et al. v. Ray et al. (Tex.) 1161 

Gratuitous passenger held entitled to recover on policy which was issued in acecrdance 
with statute requiring insurance or bond covering operation of motorbus and which 
insured the bus company agzinst liability as result of operation of motor vehicles for 
transportation of pass ‘rs for compensation. American Fidelity & Casualty Co.. Inc. 
v. Bailey et al. J, 879 
4—Action against insured and casualty insurer and contingent liability insurer for death 
in automobile collision held not abatable as to insurers on ground that insurers’ policies 
were Massachusetts’ contracts and each contained ‘no action” clause, in view of statute, 
enacted before issuance of policies, nullifying effect of “no action” clauses, and in view 
of provisions in policies providing for resolution of conflict between policy conditions and 
statutory law in favor of statutory law. Sheehan yv. Tewis et al. (Wis.) 1165 

§ 593. ASSIGNEE OF POLICY BEFORE LOSS. 
(1). In general. 


593(1)—Where defenses by fire insurers were resolved in insured’s favor, holder of vendor's 
lien on insured property was, if only an assignee under loss payable clause of policy 
instead of a mortgagee, entitled to judgment for amount of its lien. JEtna Ins, Co. 
et al. v. C. I. T. Corporation et al. (U. S.) 
§ 594. ASSIGNMENT OF CLAIM FOR LOSS. : ; ; . 
594--Insured who has parted with title to insured premises cannot assign policy after fire, 
without insurer’s knowledge and consent, so as to make insurer liable for loss to holder 
of title. Krug Park Amusement Co. et al. v. New York Underwriters’ Ins. Co. (Neb.).1104 


XVII. Payment or Discharge, Contribution, and Subrogation. 


§ 595. ELECTION TO REBUILD OR REPILACE PROPERTY. 

595—-When insurer under valued fire policy properly elects to rebuild, parties are deemed to 
have made new contract obligating insurer to restore building to its former condition. 

When insurer under valued fire policy properly elects to rebuild, insured must render insurer 
reasonable aid and co-operation necessary to enable insurer to restore building as nearly 
as may be to its former condition. Where insurer under valued fire policy properly 
elects to rebuild, but insured refuses to render insurer reasonable aid, and instead 
brings suit on policy, notifying insurer that rebuilding will be at insurer’s peril, insurer 
is justified in failing to proceed with rebuilding pending outcome of action on policy. 
Cussler v. Firemen’s Ins. Co. of Newark, N. J. (Minn.) 

597. TIME OF PAYMENT. 

Group insurer's absolute denial of liability for disability benefits and employer’s failure 
to exercise his option to designate schedule of installment payments authorized employee 
to sue for disabilitv benefits in lump sum. Travelers’ Ins. Co. v. Lancaster. (Ga.) 1207 
597—-Under group policy deferring monthly disability payments until three months after 

notice of loss, judgment for payments beginning with date of injury as date of notice 
was erroneous, where date of notice was disputed, and judgment was 1eformed so as to 
start payments as of date insurer admitted receiving notice. Metropolitan Life Ins. Co. 
Co. v. Pribble. (Tex.) 1267 

§ 598. INTEREST ON AMOUNT OF LOSS. 

598 When evidence shows total loss of property insured and compliance with all terms of 
policy on part of insured except such as have been waived by insurer, interest is prop 
erly included on amount of obligation due under policy from date when loss is payable. 
Insurer’s unwarranted denial of validity of policy will not defeat right to recover interest 
otherwise recoverabl Obligation to pay interest om amount recoverable on policy is 
imposed on insurer if it fails to establish invalidity of policy because of asserted breach 
thereof by insured. Jacobs et al. v. Farmers’ Mut. Fire Ins. Co. of Turlock, Inc. (Cal.) 

598—-Under automobile indemnity policy providing for payment out of cash deposited as 
security for damages for bodily injuries amount of execution, including costs and inter- 
est up to but not in excess of $5,000, insurer held liable for interest from date of judg- 
ment, notwithstanding judgment was for $5,000, payment on judgment being applied first 
to payment of interest due thereon and then to reduction of judgment proper. Blair v. 
Travelers’ Ins. Co. et al. (Mass.) : oats ; 1336 

598—Where group policy of insurance on employees provided no waiting time for payment 
of claim, insurance thereunder held due on receipt of proper proofs of loss at insurer’s 
home office, and failure to pay money at that time constituted forbearance of money 
on which interest was payable. Wheaton v. Aétna Life Ins. Co. (Nebr.) 504 
598---Interest on life policy is allowable as matter of law from date when payable and, 
when jury returns verdict without adding interest, court may allow and compute inter 
est. Temples v. Prudential Ins. Co. of America. (Tenn.) 

598--Where fire caused total loss and proof of loss to insurer was therefore dispensed with 

under the law, and policy provided that loss was payable sixty days after proof filed, 
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insured, in action on policy, held entitled to interest from sixtieth day after total loss 
occurred, not merely from date of judgment. Westchester Fire Ins. Co. of New York 
vy. Cannon. (Texas) 


$98—Crop mortgagee held not entitled to allowance of interest prior to date of court’s order 


for judgment in actions on cotton crop policies where mortgagee did not furnish data 
in proofs of loss from which insurers’ liability could be calculated in amount found 
due by trial court. Trial court’s allowance of interest from date just preceding order 
for judgment until entry of final judgment in actions on crop policies in which amount 
recoverable was uncertain held not abuse of discretion. National Union Fire Ins. Co. 
of Pittsburgh, Pa. v. California Cotton Credit Corporation. (U. S.) 
§ 601. RECOVERY OF PAYMENT. 
601—Insurer may recover payment made to beneficiary of life policy fraudulently procured 
by insured. Voluntary payment under life policy made with knowledge of facts cannot 
be recovered by insurer on theory that policy was fraudulently procured. Ambrosy v. 
Oklahoma Union Ins. Co. (Okla.) 
§ 602. DAMAGES FOR REFUSAL, OF PAYMENT. 
602—In suit on group policy, evidence warranted finding that insurer’s refusal to pay 
claim on ground that insured was not totally and permanently disabled was in “bad 
faith” authorizing recovery of attorney’s fees notwithstanding insured demanded larger 
sum as benefits than that to which he was entitled, since insurer’s refusal was not 
based on excessiveness of demand. $500 attorney’s fees awarded insured for insurer’s 
bad faith refusal to pay claim on $2,000 group policy held not excessive, although insurer 
was entitled to recover only $360 disability benefits at time award was made. Metro- 
politan Life Ins. Co. v. Lovett. (Ga.) ; 
602—-“Bad faith’’ within statute making insurer liable for damages and attorney’s fees for 
refusal in “bad faith” to pay loss, is not equivalent of actual fraud, but is any 
frivolous or unfounded refusal in law or in fact to comply with policyholder’s requisition 
to pay according to terms of contract and conditions imposed by statute, and is negatived 
by probable cause for refusing payment. Life & Casualty Ins. Co. of Tennessee v. 
Smith. (Ga.) ; ; ; ph deat Snethe ; 
602-—-Statute imposing penalty of “double” amount due under health or accident policy 
where insurer delays payment held to require double rather than triple payment of 
amount withheld. Wilkins v. Unversal Life Ins. Co. (La.) : 
)2. -Fire insurer failing to avoid valued fire policy on ground of insured’s alleged fraud held 
liable for face of voliev. rlus interest, 12 per cent. damages, and reasonable attorneys’ 
fees as required hy statute. In suit on valued fire policy. which insurer wrongfully 
efused to pay, $300 held reasonable allowance for im ured’s attorneys, though there was 
no proof in record of value of attorneys’ services. Garnier et al. v. JEtna Ins. Co. of 
Hartford, Corn. (a.) 
602—Insurer held not relieved from liability for penalties for unreasonable rejection of 
claim for sick benefits on grounds that policy also covered life, since penalty provided 
by statute applies so far as sickness or accident claims are involved, though there could 
be no recovery of penalty had claim been one under life feature of policy. Statute 
imposing penalties on insurer for unreasonable 1ejection of claims for sick and accident 
benefits, being penal in character, must be strictly construed. Heirs of deceased insured 
held entitled to make claim for penalties for insurer’s unreasonable failure to pay sick 
benefits under life policy, notwithstanding statute provides for payment of penalty “to 
the assured” since payment of penalty to insured’s heirs is payment to the “assured.”’ 
Insurer’s refusal to pay sick benefits under life policy held unreasonable and justified 
imposition of penalty, where insurer knew that insured was completely helpless and that 
illeged release was in effect only receipt for payments which had hecome due. Statute 
imposing penalty of double amount due under health or accident policy where insurer 
unreasonably delays payment authorizes a penalty equal to amount of claim. Hill et al. 
v. Universal Life Ins. Co. of Memphis, Tenn. (La.) 
602—Under statute, insured held not entitled to recover penalty and attorney’s fees, not- 
withstanding payment if policy was delayed over thirty days, where parties disagreed 
as to interpretation of policy and court upheld insurer. Hill v. National Life & 
Accident Ins. Co. (La.) ; 
602—Provision in automobile fire and theft policy granting insurer right to withhold pay- 
ment until 60 days after awards of appraisers held void as in conflict with statute 
requiring payment within 60 days from date of proof of loss. Where appraisers could 
not agree upon loss occasioned automobile by fire, insured held justified in refusing 
to submit to second appraisal after expiration of 60 days from date of proof of loss, 
within which period statute required automobile fire insurance to be paid, and suit 
thereupon filed was not premature and insurer was liable for penalty and attorney’s fees. 
Hammett et al. v. Fire Ass’n of Philadelphia. (Ia.) 


Insurer, refusing to pay disability benefits under life policy for more than two years, 
after its own physician had finally certified under oath that insured was totally disabled, 
held liable for attorney's fees and statutory penalties for delay. Insurer, delaying pay 
ment of disability benefits without just and reasonable grounds, held liable for twice 
amount due as penalty alone in addition to amount stipulated. Frey v. Manhattan Life 
Ins. Co. of New York. (a.) 


602—Beneficiary of benefit certificate held not entitled to recover 12 per cent. damages and 
reasonable attorney fees for failure to pay within 30 days after demand, since penal 
rovision of insurance code is applicable to insurance association or company conducting 
usiness on assessment plan. Statute requring insurance company to pay 12 per cent. 
damages and reasonable attorney fees for prosecution of suit, if insurance is not paid 
within 30 days after demand therefor, being highly penal in nature, must be strictly 
construed. National Aid Life Ass’n v. Murphy. (Tex.) . a iS 
Where employee’s group policy was executed in New York but certificate of insurance 
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was delivered to employee and premiums were collected in Texas, contract was governed 
by laws of Texas and insured was entitled to penalty and attorney fees, notwithstanding 
New York laws did not authorize them. Insured held not to have waived his right to 
recover statutory penalty for insurer’s failure to pay total and permanent disability 
benefits under group policy because of failure to sue for penalty in original petition and 
claiming that right for first time in amended petition, where insurer filed general denial 


or amended petition. Metropolitan Life Ins. Co. v. Wann. (Tex.) WOd¢ 


§ 603. RELEASE OR DISCHARGE FROM LIABILITY. 

603—Beneficiary may recover unpaid part of value of life policy, notwithstanding beneficiary 
has executed release to insurer in consideration of amount less than value of policy, 
where beneficiary gained nothing by execution of release and insurer had no bona fide 
cause for denying liability and lost nothing by acting on release and paying part of 
what was due beneficiary. Where there is no dispute as to amount due under policy, 
payment and acceptance of less than entire sum due and execution of receipt of 
release does not, in absence of any new consideration bar recovery of balance, but 
where insurer denies its liability in good faith, settlement of controversy is sufficient 
consideration for insured’s agreement to accept less than sum fixed by policy. Release 
executed to life insurer by beneficiary, in consideration of sum less than face value 
of policy, did not bar beneficiary’s suit for balance, where insurer had no bona fide 
cause for refusing to pay entire amount. The Pretorians v. Taunton. (Fla.) 

603—Insurer held not relieved from liability for sick benefits under life policy on ground 
that insured executed release in nature of compromise of claims, where document was 
mere receipt for amount due, and did not indicate intention to waive or abandon further 
claims for sick benefits from then existing or future illness. Hill et al. v. Universal 
Life Ins. Co. of Memphis, Tenn. (La.) 

603—Release of all claims arising out of accident, executed by insured in consideration of 
immediate payment of $50 without further proof, held supported by consideration where 
extent and probable duration of injuries and amount of damages eventually claimable was 
unknown at time, and where payment was made before any amount was due and insured 
was released from requirement of furnishing further proof. Washington Nat. Ins. Co 
inal (Texas) 

§ 604. CONTRIBUTION BETWEEN INSURERS. 

604—Where joint judginent rendered against principal and agent for injuries caused by 
agent’s negligent operation of her automobile was paid by agent’s insurer under 
liability policy and by principal’s automobile insurer under excess limit policy confined 
to protection of named insured only, principal’s insurer held entitled to recover from 
agent’s insurer amount paid on judgment, where agent’s policy gave principal right 
to recover from agent’s insurer for any loss sustained by principal by reason of insured’s 
negligent operation of her automobile while acting as principal’s agent. Where part of 
joint judgment rendered against principal and agent for injuries caused by agent’s 
negligent operation of her automobile was paid by principal’s automobile insurer under 
excess limit policy which also provided for subrogation of insurer to rights of insured 
in case of loss under policy, principal’s insurer held entitled to recover from agent’s 
‘elite amount paid on judgment, where agent’s policy extended protection to agent’s 
principal for loss resulting from agent’s negligent operation of her automobile while 
acting as principal’s agent. Central Surety & Ins. Corporation v. London & Lancashire 
Indemnity Co. of America. (Wash.) : 

§ 605. SUBROGATION OF INSURER. 

§ 606 ON PAYMENT OF LOSS IN GENERAL. 

(2). Subrogation of rights of mortgagees. 

606(2 Where property owner's procurement of additional fire insurance relieved insurer of 
liability to owner but not to mortgagee under mortgage clause providing for subrogation 
to mortgagee’s right of recovery without impairment of mortgagee’s right to sue, insurer. 
to extent of payment to mortgagee, was entitled to subrogation, but such subrogation was 
subordinate to mortgagee’s right to recover balance of mortgage debt. TLervold v. Republic 
Mut. Fire Ins. Co. et al. (Kan.) 

(5). Subrogation under guaranty and indemnity policies. 

Compensation insurance carrier which paid compensation award for injuries sustained 
by employees in automobile accident held not entitled, on return of execution unsatisfied 
on judgment against tort-feasor, to maintain action against tort-feasor’s liability insurer. 
notwithstanding right of subrogation, since compensation insurer was not “injured person”’ 
within statute authorizing recovery from liability insurer. Royal Indemnity Co. v. 
Travelers’ Ins. Co. (N. Y.) ‘ 

$ 607. - UNDER ASSIGNMENT OF RIGHTS OF INSURED 

607—Insurer, as assignee of insured lessor held not entitled to recover, against lessee of 
premises for damages resulting from destruction of premises by fire of unknown origin 
under evidence not establishing that fire was caused by throwing upon floor of lighted 
cigarette butts or half-burned matches or by failure to comply with recommendations 
of fire inspector, or that failure to have fire extinguishers properly located and 
equipped prevented fire from being extinguished. Insurer paying fire loss could not 
maintain, as assignee of rights of lessor under lease, damage action against lessee, 
since no privity of contract existed between insurer and lessee in respect to lease. 
Transportation Mut. Ins. Co. v. Southern Scrap Material Co., Limited. (a.) 

XVIII. Actions on Policies. 

§ 608. NATURE AND FORM OF REMEDY. 

608—That automobile liability policy authorized injured person to sue insurer if insuret 
hecame bankrupt or insolvent and if execution was returned unsatisfied did not, or 


theory that injured person had complete and adequate legal remedy, defeat his statutory 
right to proceed in equity to reach insurance money, since statutes became part of 
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contract. Since statutes authorized injured person to proceed in equity to reach preceeds 
of liability policy, equity jurisdiction held not dependent on, or affected by, absence of 
remedy at law, and was not defeated by provision of policy conferring similar jurisdiction 
on court of law. American Fidelity & Casualty Co. v. Werfel et al. (Ala.) 1131 
608—In determining propriety of bringing single suit in equity against numerous insurers 
on fire policies, cost of litigation and time of court may be considered. Suit in equity 
against sixteen insurers to recover on nineteen fire policies held proper to avoid 
multiplicity of suits and also because accounting was necessary to prorate loss. 
§ 610. STATUTORY PROVISIONS. 
610—-Under statute requiring suit to be by real parties in interest, one who is only party 
interested may sue on joint contract originally made for benefit of himself and others. 
McGinnis v. General Exchange Ins. Corporation et al. (Kan.) 
§ 612. CONDITIONS PRECEDENT IN GENERAL. 
(1). In general. 
612(1)—Surrender of life policy and premium receipt book held not condition precedent to 
recovery on policy, although policy provided for payment on proof of insured’s death and 
surrender of policy and oocenie book, where insurer had denied liability and refused pay 
ment on ground that policy was void. Holmes v. Atlanta Life Ins. Co. (Ga.) 
(2). Notice and proof of loss. 
612(2)--Where life policy provides that proof of disability must be furnished while policy 
is in force, such requirement is a condition precedent to recovery of disability benefits 
under policy. Equitable Life Assur. Soc. v. Hill. (Ala.) 
612(2)—Policy provision that no suit should be brought on policy unless all policy require- 
ments have been complied with does not bar action on failure to furnish notice or 
proof of loss within time required, unless policy expressly stipulates that furnishing 
of notice or proof within time required shall be condition precedent to recovery, provided 
insured furnishes notice or proof within reasonable time after loss and in accordance with 
other policy provisions fixing beginning of liability at specified time after receipt of 
notice or proof and limiting time after loss in which suit may be brought. Godley et al. 
v. North River Ins. Co. (Ga.) 1095 
612(2)- Where loss by fire was total, there was liquidated demand and insured was rot 
required to furnish proof of loss before suing on policy notwithstanding policy provision 
requiring proof of loss. Westchester Fire Ins. Co. of New York v. Cannon. (T'exas) 
(3). Submission to appraisal and arbitration. 
612(3)---Under fire policy provision that if parties could not agree on amount of loss, they 
should submit question to arbitration, amount of loss held not required to be sub 
mitted to arbitration as prerequisite to maintenance of action on policy where there was 
no dispute regarding amount of loss. Jacobs et al. v. Farmers’ Mut. Fire Ins. Co. of 
Turlock, Inc. (Cal.) 
Weininger et al. v. Metropolitan Fire Ins. Co. et al. (IIl.) 
614. DEFENSES. 
615. IN GENERAL 
15—In action for death benefits under health and accident policy which provided for annual 
increase of benefit up to certain amount, insurer could not defend on ground that in 
letter sent to insured privilege of annual increase was denied during period for which 
insured paid premium quarterly instead of annually where policy did not call for annual 
premiums, and there was no showing that letter was sent by executive officer of insurer 
and approval for change was not endorsed on policy. Rey v. Mutual Ben. Health & 
Accident Ass’n Omaha. (Cal.) 1063 
615—Statute authorizing person injured through another’s negligence to bring action directly 
against tort-feasor’s liability insurer held not to entitle insurer to plead as against injured 
person defenses purely personal to insured not growing out of or connected with accident 
or policy. Plea of coverture available to insured husband to defeat recovery by his wife 
for injuries resulting from his negligent operation of automobile before marriage held 
“personal defense” which was not available to husband’s liability insurer, in action 
brought by wife directly against insurer. Edwards v. Royal Indemnity Co. (La.) 1137 
615. Beneficiary held not estopped from insisting upon validity of life policy where insured 
had not done, or omitted to do, anything which misled insurer to its hurt. Hart v. 
Missouri State Life Ins. Co (Mo.) 221 
615—In suit on fire policy, insurer’s failure to tender return of premiums did not preclude 
i defense of misrepresentation. where evidence showed that insured, falsely ee 
that there was no mortgage on insured property and that insurer had no knowledy 
misrepresentation until after loss, and there was no 
Farmers’ Mut. Ins. Co. (Mo.) 
615—In action on industrial policy, deposit of premiums received by insurer, entitling insurer 
to assert defense based on misrepresentation in obtaining policy, held sufficiently shown, 
where answer tendered amount remaining in hands of court clerk after determination of 
previous unsuccessful suit by insurer in same court to cancel policy. Kirk v. Metropolitan 
Life Ins. Co. (Mo.) 
615 —Defendant in action on fire insurance policy, issued by its agent in lieu of policy canceled 
hy such agent, whose act was subsequently ratified by insured, held not entiled to set up 
invalidity of such cancellation as defense. Belk’s Department Store of New Bern, N. C., 
Inc. v. George Washington Fire Ins. Co. (N. C.) 1109 
€15—-Defenses depending on construction of policy available to automobile liability insurer 
against insured for liability resulting from negligence of insured’s 14 year old son ille- 
gally operating automobile. although with consent of insured, held equally available 
against iniured person. Devitt v. Continental Casualty Co. (N. Y.) 90 


§ 616%. ee OF ADJUDICATION IN ACTION AGAINST IN- 


of 
evidence of waiver. Hees v 


616'4—-Judement for insurer. in action on automobile liability policy brought by driver of 
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automobile, was not res judicata as to rights of injured person who had secured judg- 
ment against driver and who was not party of record in action. Judgment for insurer, 
in action on automobile liability policy brought by driver of automobile involved in 
accident, was not res judicata as to injured person who was not party of record, because 
of his appearance as witness, some consultation among his attorneys and those of dri- 
ver, some contribution in expense of appeal, and assistance in preparation of briefs. 
Collard v. Universal Automobile Ins. Co. (Ida.) 

%—Where action against insured is ostensibly within terms of liability policy, insurer, 
whether it assumes defense or not, is bound by result of that action as to all matters 
therein decided which are material to recovery by insured in an action on the policy. 
In action on policy for indemnity for sums paid on judgments and expenses incurred in 
action for injuries caused by negligence of insured, insurer is not barred from asserting 
defense not determined in the criminal action. Miller v. United States Fidelity & Cas- 


ualty Co. (Mass.) 1340 


‘-—Automobile liability insurer which had seasonable notice of automobile occupant’s action 
at law against driver for injuries sustained while riding in automobile, but which elected 
to disclaim coverage rather than to have coverage issue determined in advance of trial, 
held bound in occupant’s suit in equity against insurer to obtain satisfaction of judgment 
in favor of occupant, by judgment in action at law as to issues which were, or might 
have been, litigated in action at law. Judgment in favor of automobile occupant in action 
at law against driver for injuries sustained while riding in automobile held res judicata 
as to issue of occupant’s contributory negligence in occupant’s suit in equity to obtain 
satisfaction of judgment from liability insurer. In automobile occupant’s suit in equity 
wainst liability insurer to obtain satisfaction of judgment in action at law against driver 
in favor of occupant for injuries sustained while riding in automobile, issue was not 
validity of judgment in action at law, but whether insurer, under terms of policy, was 


obligated to pay judgment. Howe v. Howe et al. (N. H.) 1144 


616%—Automobile liability insurance company, which assumed defense of action against 
insured, held estopped from denying that insured was driver of automobile, in _subse- 
quent action brought directly against it by injured party to have insurance applied in 
satisfaction of judgment, where verdict against insurer was necessarily based on deter- 
nee that insured was driver. Petersen v. Preferred Acc. Ins. Co. of New York. 
616%—-Lnability insurer of garage held bound in garnishment proceeding, by judgment estab- 
lishing negligence and liability of garage for injuries, where judgment was not procured 
by collusion or fraud. T,iability insurer, which had notice of action against insured and 
ented insurcd for a time but withdrew from defense before judgment was entered 
ein, could not attack judgment in subsequent garnishment proceedings. O'Toole et 
v. Empire Motors, Ine Mercer Casualty Co.. Garnishee). (Wash.) 
VENUE 
Shipper could maintain action against carrier and carrier's insurer for loss of goods by 
fire in county of carries’s residence and where insured property was situated, notwith 
standing insurer’s nonresidence therein and that carrier’s liability had not been estab 
lished by judgment, where by indorsement attached to policy insurer made itself liable 
for losses sustained by shipper for which carrier would not be liable, and provided such 
‘laims should be payable within 30 days after proof of loss. irrespective of judgment 
unst carrier Lloyds America v. Brooks. (Texas) 
§ 619. SPECIAI, STATUTORY LIMITATIONS 
619—-In action on automobile theft policy, amendment of petition by bringing in dealer and 
iceeptance corporation as additional parties defendant, and alleging that they had no 
interest in subject-matter, held not to set up new cause of action barred by limitations, 
but to relate back to commencement of action. McGinnis v. General Exchange Ins. 


145 


Corporation et al. (Kans.) 1329 


§ 620. LIMITATIONS BY PROVISIONS OF POLICY. 

§ 621. —— TIME BEFORE ACTION CAN BE MAINTAINED. 

621—Cause of action arises on life policy on insured’s death unless under contract accrual 
is delayed or local statute fixes different time. Life policies issued by fraternal benefit 
tssociations may limit time in which suits may be instituted. United Mut. Life Ins. Co. 
v. Bransford. (Ark ‘ 

621—Suit for breach of policy providing for payment of total disability benefits in install 
ments, first to he payable three months after receipt of proof of permanent total disability, 
is premature, where brought before expiration of three-month period. Group insurer’s 
denial of liability, and unconditional refusal to pay claim waived right to rely upon 
policy provision precluding suit on policy until expiration of three months after proof 
of disability. Travelers’ Ins. Co. v. Pittman. (Ga.) 

621—Where appraisers could not agree upon loss occasioned automobile by fire, insured 
held justified in refusing to submit to second appraisal after expiration of 60 days 
from date of proof of loss, within which period statute required automobile fire insurance 
to be paid, and suit thereupon filed was not premature and insurer was liable for 
penalty and attorney’s fees. Hammett et al. v. Fire Ass’n of Philadelphia. (La.) 

§ 622. —— TIME WITHIN WHICH ACTION MUST BE BROUGHT. 

(1). In general. 

622(1)—Insurer was not liable for total and permanent disability benefits, retention of which 
would keep up group life policy and entitle administratrix to recover thereon on insured’s 
death, where insured made no claim for disability before bringing suit, gave no imme- 
diate written notice of sickness or injury, nor affirmative maak thereof within 30 days, 
as required by policy, and failed to bring action within 2 years’ limitation in policy. 
Life insurance could not be recovered under lapsed group life policy containing pro- 
vision for total and -permanent disability benefits because death resulted from disability 
arising when policy was in force. Lombardi v. Metropolitan Life Ins. Co. (Mich.) 
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622(1)—Limitation period of two years stipulated in health and accident policy precluded 
insured from instituting action in March, 1931, for injury which was sustained on Janu- 
ary 7, 1928, and which caused disability for period of eight months. Massachusetts 
Protective Ass’n, Inc., of Worcester, Mass. v. Turner. (Okla.) . : 107 
622(1)—Insured’s cause of action, based on automobile liability insurer’s bad f 
ing to effect settlement with injured party within limits of policy, accrued when judg- 
ment against insured in amount exceeding policy was affirmed by Supreme Court and 
was satisfied by insured. Boling v. New Amsterdam Casualty Co. (Okla.) 1351 
(2). Validity of provisions. 
622(2)—Statute providing in effect that statute of limitation defining time within which a 
policy may be sued on may not be shortened by any provisions contained in policy does 
not limit right of parties to contract as to when or as to condition under which a 
cause of action on the insurance contract may arise and be claimed to exist. Pacific 
Mut. Life Ins. Co. v. Butler. (Ark.) 
(3). Computation of period of limitations. 
3)—Where insured, at insurer's instance, attempted to obtain appraisement of loss by 
irbitration, as provided by fire policy, limitation in policy governing suit thereon was 
tolled during pendency of proceedings for appraisement and of case involving validity of 
appraisement. National Fire Ins. Co. v. Shuman (Ga.) 328 
(4). Circumstance excusing compliance with provisions. 
4)——Suit on fraternal benefit life policy brought nearly six years after imsured’s death 
held barred, where policy required that proofs of death be furnished within one year 
ifter insured’s death and that suit be brought within two years, in absence of showing that 
insurer deceived beneficiary or induced her to postpone filing of action, or that beneficiary 
was led to believe by insurer’s conduct that insurer would not avail itself of limitations. 
United Mut. Life Ins. Co. v. Bransford. (Ark.) 941 
§ 623. —— WAIVER OF LIMITATION. 
(1). In general. ae , 
623(1)—Inhibition on life and accident policy against suit thereon until expiration of sixty 
days after proof of loss held waived where no objection was made to premature filing 
of suit during trial, and could not be raised on second trial. Washington Fidelity 
National Ins. Co. v. Herbert. (Ohio.) ae ‘ : 
(2). Powers of officers or agents. . 
623(2)—Under health and accident policy requiring change to be approved by insurer’s 
executive officer and indorsed on policy, soliciting agent held not authorized to waive 
provisions fixing time for payment of premiums or institution of suit on policy. 
Massachusetts Protective Ass’n, Inc. of Worcester, Mass. v. Turner. (Okla.) 
(4). Denial of liability. : Sadi he ‘ 
623(4)—Insurers under cotton crop policies, who refused to pay claims of individual policy- 
holders but instead offered lump sum to crop mortgagee in settlement of numerous 
claims of growers, waived policy provision prohibiting suit within 60-day period after 


resentation of claim. National Union Fire Ins. Co. of Pittsburgh, Pa. v. California 
otton Credit Corporation. (U. S.) a . . 
$ 624. PARTIES. 
(1). Parties plaintiff in general. 


624(1)—Employee held entitled to sue in his own name for benefits accruing to him under 
certificate of group insurance issued to employee and group policy issued to employer 
for benefit of employees. Travelers’ Ins. Co. vy. Lancaster. (Ga.) 1207 
624(1)—-Recovery could not be had on fire policy by one not named therein as owner of 
property on theory of mistake of insurer alone in naming owner, except upon evidence 
warranting reformation of policy. Camden Fire Ins. Ass’n v. Clay Lumber Co. (Tex.)..1124 
(2). Persons to whom policy is payable. 
2)—Within act giving party right of direct action against automobile liability insurer 
within terms and limits of policy, word “terms” has reference to conditions of policy, and 
word “limits” refers not only to amount of policy, but to time in which notice of 
iccident must be given. Duncan vy. Pedare et al. (La.) 1138 
(6). Actions on life policies. 
6 Possession of original fraternal benefit life policy or copy thereof was unnecessary 
for filing of suit by beneficiary, and insurer’s withholding of information in reference 
thereto would not excuse failure to prosecute suit within limitations in policy. United 
Mut. Life Ins. Co. v. Bransford. (Ark.) . . 
6)—Petition by widow of beneficiary of life policy, alleging that plaintiff paid pre 
miums after beneficiary’s death on misrepresentation of insurer's agent that plaintiff 
would recover amount of policy on insured’s death, held to show that payment was to 
be made to insured’s administrator or executrix, in event beneficiary predeceased 
insured, precluding recovery in suit ex contractu on policy, where petition alleged that 
agent’s representation was contrary to terms of policy, and that insurer refused pay- 
ment except to insured’s administrator or exccutrix, “pursuant to the terms of the 
policy.” Self v. American Nat. Ins. Co.( Ga.) 
6)—That plaintiff. if she he deemed to have attempted to take out industrial policy upon 
half-brother’s life, had no insurable interest, held not to defeat her right of recovery on 
policy where she was not named as beneficiary in policy and was suing merely as admin- 
istratrix of insure '’s estate Byrne vy. Prudential Ins. Co. of America. (Mo.) 
(7). Defendants in general. 
7)—Judgment for owner for collision damages on automobile policy payable to finance 
company as their interest might appear, which was taken without defaulting case as to 
finance company, which was cited and failed to appear, and time of filing suit indebted to 
finance company held void, since finance company was necessary party. Stout v. General 
“xchange Ins. Corporation et al. (Ta.) 
-Under automobile liability policy, defense of third person’s claim by insurer could 
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only be made in name of insured, since third person, before reducing her claim to judg- 
ment, could not maintain action on policy. Employers’ Liability Assur. Corporation, 
Limited v. Taylor. (Va.) 
(8). Defects and objections. ; 
624(8)—Statute requiring liability policies covering motorbuses, like similar statute governing 
motor carriers, held not intended to make insurer primarily liable to third persons, and 
hence, in injured passenger’s action against motorbus operator, insurer’s plea of privilege 
was erroneously overruled, since insurer was not proper party. American Fidelity & 
Casualty Co., Inc. v. McClendon, Chief Justice, et al. (Tex.) ¢ 
§ 625. PROCESS. 
8 627. - AGAINST FOREIGN INSURANCE COMPANTES 
(2). Service on insurance commissioner or other official. 
627(2)—Iowa traveling men’s association, which issued membership certificate covering acci 
dental injury to resident of Texas, under evidence showing manner in which insurance 
business was transacted, held not “doing business” in Texas so as to authorize service 
of process on alleged local agent and insurance commissioners in suit in Texas court 
against association on membership certificate. Oliver v. Iowa State Traveling Men’s 
Ass’n. (U. S.) : aa sats “Srea Bite Sera as gaat tes Seats be See 
627(2)——-Deputy superintendent of insurance department of Missouri had power to receive 
service of process in suit by residents against foreign insurance company, licensed to 
do business in the state, on fire policies covering property within the state but issued 
outside the state. Saunders et al. v. London Assur. Corporation. (U. S.) 
§ 628. DECLARATION, COMPLAINT, OR PETITION. 
§ 629. FORM AND REQUISITES IN GENERAI,. 
(1). In general. 
629(1)—In action on accident policy, complaint held not demurrable. Mann v. Travelers’ 
ina: Ca. -(€S;C:) Shoe ; y ‘ 
629(1)—Petition for anticipatory breach of contract to pay monthly disability insurance held 
sufficient, as against general demurrer, to show repudiation of contract, and, hence, to 
withstand plea to jurisdiction and plea in abatement based on theory that pleadings 
only authorized recovery of monthly payments presently due, which were insufficient in 
amount to give district court jurisdiction. In action for anticipatory breach of contract to 
pay monthly disability insurance, allegations of petition stating plaintiff’s life expectancy 
according to mortality tables held not exceptionable on ground that mortality tables 
— omnes upon averages of those in good health. American National Ins. Co. v. 
Points. (Tex.) Sos , 3 ah swag amen aarts a ee 
§ 631. —— SETTING FORTH OR ANNEXING POLICY AND ACCOMPANYING 
DOCUMENTS. 
631—Statute requiring that ou of written instrument sued on as “evidence of indebted- 
] 


ness”’ be attached to and filed with pleading held inapplicable to life policy. tna Life 
Ins. Co. v. Keyser. (Ohio.) s : ; 


§ 634. PERFORMANCE OR WAIVER OF CONDITIONS. 
(1). In general. 

634(1)-—Injured person’s bill to subject proceeds of automobile liability policy to satisfaction 
of judgment, alleging that judgment debtor was insured when accident occurred, held not 
demurrable because alleging conclusion or because not showing insured’s performance of 
conditions of policy, since policy remained in effect unless insured or insurer affirmatively 
showed due notice of cancellation pursuant to policy. Conditions in automobile liability 
policy relating to insured’s cooperation, etc., and permitting defensive matter held not 
conditions precedent to liability, requiring injured person to plead compliance in suit to 








634(1)—-In action on life policy, plaintiff must allege payment of premiums, or some ade- 
quate excuse for nonpayment. In action on life policy, general allegation that plaintiff 
had fulfilled all the conditions of the policy is not a sufficient allegation that premiums 
on policy had been paid. Federal Union Life Ins. Co. v. Stengler. (Ky.) . i 1 

(2). Conditions as to notice and proof of loss. 

634(2)—-Count of complaint for total and permanent disability benefits under group life 
policy averring that insured furnished proof of disability while another group policy 
issued by insurer to members of insurance club in lieu of policy sued on was in force 
as to insured by reason of payment of premiums due thereon for insured’s insurance: 
held demurrable as failing to allege that proof of disability was furnished under policy 
in suit, or that insurance which insured sought to recover was in force when proof was 
furnished. Protective Life Ins. Co. v. Hale.  (Ala.) ; 

634(2)—-Petition on life policy claiming waiver of proofs of death by refusal of payment by 
insurer’s “authorized agent,’” who was named person in charge of insurer’s local office, 
and who solicited insurance. received applications, collected and transmitted premiums 
for insurer, and was its principal local agent, held not generally demurrable as not show 
ing that insurer through proper officer or agent thereof waived furnishing of proofs of 
death. Holmes y. Atlanta Life Ins. Co. (Ga.) 

634(2)—-Insured’s petition on certificate of group insurance payable on proof of disability 

is generally demurrable, where petition fails to show that proof has been furnished and 
contains no allegations setting up waiver of proof. Insured’s petition on group insurance 
certificate not payable until submission of due proof of disability alleging that insurer 
informed insured that insurer did not consider insured was or had been disabled, and 
would not pay any disability benefits until suit was filed and judgment obtained against 
insurer, held to show waiver of proof of disability. Patrick vy. Travelers’ Ins. Co. (Ga.) 

§ 635. LOSS AND CAUSE THEREOF. 

635—Count of complaint for total and permanent disability benefits under group life policy, 
failing to aver that insurance was in force when insured furnished proof of disability. 
held demurrable. Protective Life Ins. Co. v. Cole. (Ala.) Sp cines 

635—-Petition on life policy excepting deaths from various specified causes held not demur- 
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rable for failure to allege cause of insured’s death or that death was not within excep- 
tions. Holmes v. Atlanta Life Ins. Co. (Ga.) 

Complaint charging that defendant insurer agreed to indemnify insured from loss sus- 
tained as result of ownership, maintenance or use of automobile, that insured while working 
on automobile negligently spilled gasoline upon floor, that gasoline spread over floor to 
stove containing fire necessary for heating of garage. became ignited, and caused serious 
lamage to property of plaintiff’s assignor, and that unsatisfied judgment had heen recovered 
against insured, stated cause of action. United Mutual Fire Ins. Co. v. Jamestown 
Mutual Ins. Co. (N. Y.) 


635 


191 


1148 
635--Declaration in action on life policy must contain averments which bring case within 
terms of policy, where recovery is sought under double indemnity provision. Beneficiary 
suing on life policy for double indemnity was not required to negative exceptions in 
policy by alleging that death did not result from illness. Provident Life & Accident Ins. 

Co. v. Campbell. Penn Mut. Life Ins. Co. v. Same. (Tenn.) 298 
635—-Allegations of two counts of declaration, in action on accident insurance policy, that 
insured’s death was due to bullet from pistcl, accidentally discharged by insured 
inother unknown to plaintiff, and that pistol was fired by person unknown to plaintiff 
without insured’s aid. design, fault, wveeation, held to state cause of action as 


excluding suicide. not covered by policy, and showing death by accidental means 
Travelers’ Ins. Co. v. Wilkes. (U. S.) 793 
§ 632. ASSIGNMENT OF POLICY. 
637—In action on fire policy, petition which stated that after insured took out policy she 
conveyed property te another to hold as trustee for insured, that insurer’s agent, after 
notice, transferred and assigned policy to trustee, that fire occurred and caused total loss, 


that another person was entitled to recover part of policy, and that trustee had_filed_dis 


claimer, held to state cause of action. British General Fire Ins. Co., Limited v. Ripy 
et al. (Texas) 


356 
€ 638. - NONPAYMENT. 
38—Allegation, in petition on life 


or 





cr pr 


) i : policy which provided that no agent had power to waive 
any forfeiture, that insurer’s refusal of payment was made by authorized agent constituted 
allegation of fact that agent had authority to refuse 


; payment at time he made refusal. 
Holmes v. Atlanta Life Ins. Co. (Ga.) 191 
§ 640. PLEA, ane OR AFFIDAVIT OF DEFENSE. 
(1). n general. 


640(1)—-Facts showing intent to deceive insurer need not be alleged in any plea setting up 
misrepresentations in insured’s application for accident policy, but evidence of a fraud 
ulent intent has a wide range. General Accident, Fire & Life Assur. Corporation v. 
Jordan.  (Ala.) 


: 807 
(2). Avoidance and forfeiture. 


640(2)—Where life policy provided that no obligation was assumed by insurer unless on date 
of delivery insured was alive and in good health plea alleging that insured made false 


representations as to his health and that representations were made with intent to deceive 
held to state good defense. 


In suit on life policy, pleas alleging that insured had falsely 
represented that he had never had tuberculosis, nor any medical or surgical treatment 
within previous five years, and that representations were made with intent to defraud 
and that insured had also falsely represented that he had never been in hospital for 
treatment and that such representation was made with intent to deceive held to state 
good defenses to suit on policy. National Life & Accident Ins. Co. v. Cummings. (Ala.). 1182 

640(2)—Where concealments and misrepresentations by insured respecting policy must be 
material to avoid policy, defense based on Y 
must affirmatively point out wherein they are material. Special plea that misrepre- 
sentation concerning cancellation of prior policy avoided policy indemnifying against 
loss of jewelry held insufficient, where it did not point out wherein alleged misrepre- 
sentation was material. Transcontinental Ins. Co. v. Stanton. (U. S.) 156 
(5). Arbitration and appraisal. 


640(3)—Insurer waived defense of failure to submit insured’s loss to arbitration by neglect- 
ing to specifically allege or prove lack of 


such concealments or misrepresentations 


arbitration. Jacobs et al. v. Farmers’ Mut. 
Fire Ins. Co. of Turlock, Inc. (Cal.) 323 
§ 641. eee oe REPLY AND SUBSEQUENT PLEADINGS. 
€i). n general. 
64101) 


Supplemental petition, which alleged, in answer to insurer’s defense that insured was 
in 11 health when policy was delivered, that insurer issued $1,000 policy sued on in 
exchange for one tor $250. without medical examination, that at time of exchance 
nsured’s mother told insurer's agent that insured was in hospital, but that insured had 
recovered from ailment, and which prayed for judgment on $1,000 policy was asked 
for in original petition, held not to state cause of action for recovery of $250 policy. 
Texas Prudential Ins. Co. v. Willis et al. (Tex.) : 779 


77 
(2). Estoppel and waiver. 
$1(2)—In suit on collision policy, where insurer pleaded lapse of policy before loss for 
lefault in premium payments, replication alleging that insurer offered to settle for loss, 
and waived policy provision for lapse on default in premium payments, and recognized 
policy in full force, was good in substance and tendered material issue, favorable finding 
upon which supported judgment for insured. American Automobile Ins. Ass'n v. 
Folsom. (Fla.) 


‘ : 1136 
641(2)—Incontestable clause in life policy need not be pleaded to operate as bar to 

insurer’s defense. Wills v. Liberty Industrial Life Ins. Co. (La.) 40 
§ 643. AMENDED AND SUPPLEMENTAL PLEADINGS. 


(1).. Declaration, complaint, or petition. 
643(1)—In action for disability benefits under life policy, where insurer denied liability on 
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ground that insured, failed to disclose true physical condition in application, court 
roperly permitted insured to amend complaint and set vp plea of waiver. Smith v. 
New York Life Ins. Co. (N. C.) : eGinig, o Sete ms se eeee 
(2). Plea, answer, or reply. : 
643(2)—Permitting amendment of answer in suit on life policy to allege matters relative 
to policy loan which appeared on face of policy, and to conform to proof, held not 
error. Erickson et al. v. Equitable Life Assur. Soc. of United States. (Minn.) 
§ 645. ISSUES, PROOFS AND VARIANCE 
(1). Issues made by pleadings. 
645(1)—In injured person’s suit against insured and insurer to reach proceeds of automobile 
liability policy, burden held on respondents to allege and prove insured’s non-cooperation or 
other breach of policy. American Fidelity & Casualty Co. v. Werfel et al. (Ala.) 1131 
645(1)—In action on fire policy, where policy was not attached to plaintiff’s pleadings and 
plaintiff did not plead the exceptions to coverage, rule that burden is on plaintiff to plead 
and prove that loss does not fall within special exceptions of policy held inapplicable. 
Westchester Fire Ins. Co. of New York v. Cannon. (Texas) 
645(1)—Under life policy making proof of death condition precedent to right of recovery. 
it is incumbent on plaintiff to allege and prove such proof was furnished or waiver 
thereof shown. American Bankers’ Ins. Co. et al. vy. Waller. (Tex.) 
(2). Matters to be proved. 
645(2)—-Insured, in action on mutual accident assessment policy, which stated that the 
payment of benefits was conditioned upon sufficient sums being collected by insurer 
from assessments and other sources, need not allege and prove that money sufficient 
to pay the claim had been collected or was available. American Ins. Co. of Texas 
v. Crawford. (Tex.) cic earrane Hek so ahaa 5goe ames 
645(2)—In suit on fire policy, plaintiff must plead and prove facts bringing loss within 
general obligation of policy and those taking loss out of specified exceptions from 
liability. Mortgagee could not recover under loss payable clause in fire policy, in 
absence of pleading and proof of facts to negative exceptions from liability stipulated 
in policy. Northwestern Nat. Ins. Co. v. Alamo Lumber Co. (Tex.) 
645(2)——In action for double indemnity under accident clause in group life policy, burden 
was on plaintiff to plead and prove that insured’s death, was occasioned by accidental 
means and death was not within exception named in policy. Metropolitan Life Ins. Co 
v. Funderburk. (Tex.) ‘ 
645(2)—Defendant’s denial, in action on accident insurance policy, that insured’s death 
was accidental, was sufficient plea, and additional plea of suicide added no defensiv: 
merit, but was merely denial that death was of sort insured against, so that burde 
remained on plaintiff to prove accidental death. ‘T'ravelers’ Ins. Co. v. Wilkes. (U. S.) 
645(2)-—In action on insurance policy, proof of observance of stipulation of insurance policy 
sued on is unnecessary unless noncompliance is charged in insurer’s written statement 
of defense. Antonowich v. Home Life Ins. Co. (W. Va.) 


(3). Evidence admissible under pleadings. 

645(3)—Where bill to recover on fire policies alleged furnishing of proofs of loss within 
sixty days, substantial compliance, which is sufficient to permit recovery, could be 
proved thereunder, where insurers, by retaining proofs without objection, accepted 
proofs as substantial compliance. Weininger et al. v. Metropolitan Fire Ins. Co. et al. 
(Tl1.) : Seman 

645(3)--Admission in evidence of receipts for premiums paid and notices of premiums com 
ing due held not error in action on life policy, where payment of premiums was put in 
issue by pleadings. Testimony of beneficiary's husband as to conversation with insurer's 
agents in which agents suggested that attempt be made to compromise claim on_ policy 
held admissible as bearing on issue whether notices of cancellation were mailed to 
insured. McGonigle et al. v. Prudential Ins. Co. of America. (Mont.) 1239 

645(3)--Where petition by insured’s administrator on industrial policy alleged that due proof 
of death was furnished, and only proofs of death furnished were made by other claimants, 
proofs of death furnished by other claimants were competent to show truth of statements 
therein, as against contention that insurer’s denial of liability waived policy requirement 
for furnishing proofs of death and that allegation that proofs of death were furnished 
was mere surplusage which did not make statements therein competent against administra 
tor Kirk v. Metropolitan Life Ins. Co. (Mo.) 

645(3)—In action on life policy, testimony regarding insured’s age, based on family tradi- 
tion, held properly excluded, since question of pedigree was not involved. National Aid 
Life Ass’n v. Wiles. (Okla.) 

645(3)— In action on fire policy, policy 
material variance between policy and petition, which alleged that after policy was issued 
insured transferred property to another to hold for insured’s benefit as trustee, and that 
insured notified insurer's agent of conveyance, who made assignment or transfer of pol- 
icy. In action on fire policy, where insured alleged that after policy was issued insured 
and husband conveyed property, to another to hold as trustee for insured, power of at- 
iorney executed by trustee to insured’s husband held admissible British General Fire 
Ins. Co., Limited v. Ripy et al. (Texas) 

§ 046. PRESUMPTIONS AND BURDEN OF PROOF. 

(1). In general. 

646(1)—In_ action on automobile fire policy, burden of proof was upon insured to prove 
ownership of automobile at time of its destruction. Union Ins. Co. of Indiana v. Glover. 
(Ind.) 

646(1)—In 
received payment of face of policy and having given receipt therefor, beneficiary had 
burden to prove that giving and acceptance of receipt was mutual mistake, and that death 
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of insured was result of accidental injury. Werth vy. Minnesota Mutual Life Ins. Cr 
(Kan.) ; 1212 
6460(1)—-In action on industrial life policy, after plaintiff had made out prima facie case, 
burden was on insurer to make out effective defense. Mitchell v. Washington Fidelity 
Nat. Ins. Co. (Mo.) ra ere 994 
646(1)—In or gg s action on policy, where identity of insured is disputed, beneficiary 
has burden srove that person who is shown to have died was person insured. 
Ludwinska Vv. "ie Hancock Mutual Life Ins. Co. (Pa.) 538 
(1%). — 
646(1%)—-Insuret relying upon fraud and misrepresentations of applicant in procuring insur 
ance as ground for avoiding policy or liability thereunder has burden of proof. Byrne 
v. Prudential Ins. Co. of America, (Mo.) 
646(11%4)—Company writing casualty insurance on co-operative or sment plan under — 
statute had burden of proving insured’s knowledge of rejection of application to another 
company for life policy in order to establish defense of fraud in falsely warranting as 
to nonrejection by any other company. Solez v. Commercial Travelers’ Mut. Acc. Ass’n 
of America. (N. Y.) 589 
(2). Avoidance and sarermares: Insurance of property. 
46(2)—-In suit on valued fire policy, burden was on insurer to prove that insured had made 
misrepresentations as to loss relied upon by insurer to avoid the policy and that the repre 
sentations were knowingly made with fraudulent intent Garnier et al. v. ‘&tna Ins. Co 
of Hartford, Conn.  (La.) 340 
(3) Life and accident insurance. 
646(3)—-Insurer, in action on life policy, had burden of proof to establish defense that pol 
icy was forfeited by nonpayment of premiums United Ben. Life Ins. Co. v. Dopson. 
(Ala.) 1179 
646(3)—Plaintiff establishing insured’s accidental death in action on accident policy made 
out prima facie and cast burden on defendant to show that accident was within exception 
named in policy, in order to avoid liability thereon Rex v. Continental Casualty Co. 
(Colo. ) ‘ PY 810 
646(3)—Where action on life policy is defended on ground that insured made misrepresen- 
tations of facts material to risk, burden of showing materiality or representations and 
their falsity is on insurer. John Hancock Mutual Life Ins. Co. v. Yates. (Ga.) 468 
646(3)—Insured, suing on medical and hospitalization policy, had duty of aaingng claims 
within policy. Woodul v. Reliance Industrial Life Ins. Co. (La.) .. 97 
646(3)—Burden of proving that answers in application for life policy are false is on insurer 
but, having shown answers are false or incomplete, burden shifts to insured or his 
beneficiary to show that false answer or omitted erage sree related to matter of 
negligible importance. Harnischfeger Sales Corporation v. National Life Ins. Co. (Minn.) 980 
646(3)—-Beneficiary had burden of proving reinstatement of lapsed life policy and truth of 
statements in certificate of insurability which was a condition precedent to reinstate- 
ment. Burke v. John Hancock Mutual Life Ins. Co. (Md.) ... 497 
646(3)—Burden was on insurer, urging insured’s false and fraudulent representations 
respecting his health as defense in action on life insurance policy, to prove that 
insured made such representations at time of applying for policy. Fernandez v. 
Mutual Life Ins. Co. of Baltimore. (Mo.) 53 
646(3)—In action on industrial policy, Le gin was upon plaintiff, admitting having signed 
insured’s name to application although application provided that it should be signed by 
ins sured if 16 years old or over, to . why she had not read application and that her 
gning insured’s name was done in good faith. Byrne v. Prudential Ins. Co. of Amer- 
ica, (Mo ) 
646(3)—Burden of proving insured’s soundness of health when industrial life insurance 
policies sued on were issued was on plaintiff. Matejunas v. Prudential Ins. Co. of 
America. (N. Y.) 
646(3)—In action on accident policy, insurer admitted plaintiff’s right to recover unless 
policy sued on was obtained by false and fraudulent representations or concealments, 
and assumed burden of establishing fraud, by tendering issue only as to whether policy 
was obtained by false and fraudulent representations or concealments. Willett v. 
National Accident & Health Ins. Co. (N. C.) 1303 
646(3)—Insurer, basing defense to action on life policy on false answers to interrogatories 
contained in application, must prove that answers were willfully false, fraudulently 
made material, that they induced insurer to issue policy, and that insurer, or its agent, 
had no knowledge of fraud or falsity of answers. Metropolitan Life Ins. Co. v. 
Adams. (Ohio) f 
646(3)—-Beneficiary suing on life policy had burden of proof to establish that policy was 
reinstated, where it was admitted that original policy lapsed. Illinois Bankers’ Life 
Ass’n v. Hardy. (Okla.) 
646(3)—Insurer. in action on life policies, asserting that insured was not in good health at 
time policies were delivered, has burden of proof Mid-Continent Life Ins. Co. v. 
Trumbly. (Okla : : 
646(3)—Burden is on insurer to show that insured was_not in good health at time of deliv- 
ery of life policy. National Life & Accident Ins. Co. v. Wicker. (Okla.) 
646(3)—In action on life policy, plaintiff held to have burden to prove that lapsed policy 
was revived. If plaintiff suing on life policy makes out prima facie case by show 
ing that lapsed policy had been revived, burden to establish fraud would be on 
defendant insurer. Mitchell v. Alta Life Ins. Co. (Pa.) 
646(3)—Where sane person whose name appears in industrial life policy as insured signed or 
authorized another to sign application, impersonation of named person by another in 
medical examination 1s affirmative defense to be proved by insurer. Iudwinska v. Tohn 
Hancock Mutual Life Ins. Co. (Pa.) : 
646(3)—Burden was on accident insurer to prove that statements in application for policy 
relating to applicant’s occupation, income and health were false, unless such falsity 
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appeared — 
New York. 

646(3)—Where tite ies lapsed for. nonpayment of premium, burden of proof of necessary 
facts compelling reinstatement was on plaintiff suing on policy after insured’s death. 


Riebel v. Prudential Ins. Co. of America. (Pa.) 1025 


(3%) 

646(3™%) Insurer had burden to prove allegation that automobile casualty policy was avoided 
on ground that automobile was being used at time of accident to convey passenger for 
hire. Cardoza v. West American Commerial Ins. Co. (Calif.) , 

646(314)—-Presumption is that parties to automobile liability insurance contract intended to 
comply with statutory provisions, prohibiting issuance of permits for operation of auto- 
mobiles to persons under 16 years of age in first and second class cities and permission 
by owners of such vehicles for them to be driven by persons without legal right to do 
so or in violation of statute. Shedd v. Automobile Ins. Co. et al. (Ind.) 

(4). Payment of premiums. : 

»46(4)—-Evidence held to overcome presumption of payment of premium which arose from 
possession by beneficiary of life policy which contained recital that policy was issued in 
consideration. of application and payment in advance of annual premium, so as to preclude 
reccvery by beneficiary on policy. National Equity Life Ins. Co. v. Parker. (Ark.) 

€46(4)—Insured seeking to recover total and permanent disability benefits under group pol- 
icy had burden to establish that total and permanent disability existed before policy 
lapsed. Prudential Ins. Co. of America v. Howard’s Assignee. (Ky.) 

640(4)—Beneficiary, seeking to recover on life policy on theory that insurer’s letter notifying 
of lapse of policy because of nonpayment of premiums was unlawful because policy was 
not delivered on certain date as claimed by insurer, had burden to show that policy was 
delivered at some time later than such date. Scotten v. Metropolitan Life Ins. Co., Inc. 
(Mo.) . . 

646(4)—In action on industrial life policy where issue was whether policy had lapsed because 
of nonpayment of premium, beneficiary was not required to prove that insurer failed to 
nvestigate insured’s health within reasonable time after acceptance of premium during 
grace period. Mitchell v. Washington Fidelity Nat. Ins. Co. (Mo.) 

(5). Estoppel and waiver as to avoidance or forfeiture. 

646(5) Presumption that insured had examined policy, arising from fact that insured received 
ind retained it for reasonable length of time, so as to make it obligatory upon insured to 
repudiate false answers written in application by insurer’s agent, held inapplicable, where 
insured was illiterate foreigner unacquainted with the language. Federal Life Ins. Co. 
°. Kras, (Col,) 

646(5)—If£ insurer’s soliciting agent had notice that insured was not in good health but 
nevertheless life policy was issued and delivered and premium accepted by insurer, pre- 
sumption existed that insurer waived condition vrei policy in event of insured’s 
illness at time of application and delivery of policy. am Hancock a Life Ins. 
Co. v. Yates. (Ga.) 

645(5)—In action on life policies where only defense relied on ‘by insurer was fraud by 
insured in making false statements in application as to condition of her health, defenses 
that applications showed fraudulent concealment by husband who was beneficiary and 
that proof established defense of fraudulent collusion held not available to insurer where 
though proof might have established such defenses, they were not pleaded. Berkshire 


Life Ins. Co. v. Goldstein. (Ky.) ; 1222 


646(5)-—In action on standard fire policy of New York containing vacancy provision and 
providing that no waiver of any term of policy should be valid unless in writing and 
attached to policy, burden was on insured to show, not only that adjuster waived 
vacancy provision while acting within real or apparent scope of his authority, but also 
that adjuster had authority to waive and did waive requirement that waiver was in 
writing and attached to policy. Vinton v. Atlas Assur. Co., Limited. (Vt.) 

(6). Risk and cause of loss in general. 

€46(6)—-Insured, to recover on accident policy, had burden to show accident which was sole 
cause of disability alleged. Metropolitan Life Ins. Co. v. Halsey. (Ala.) 

o40(0)—-Where life policy provides for payment of benefits for disabilities incurred while 
policy is in force payable when proof of disability is furnished, insured must show that 
disability occurred while policy was in force, but proof thereof may be made within a 
reasonbale time after policy lapses and before suit is begun. Equitable Life Assur. Soc. 
v. Hill. (Ala.) : 

646(6)—General rule is that an insured must bring himself within the express terms of the 
7 before he is entitled to recover thereon. Carabelli v. Mountain States Life Ins. 
Ins. Co. et al. (Cal.) 

646(6)—In beneficiary’s suit on accident policy defining ‘ ‘injury” as bodily ‘injury which is 
sole cause of loss and is effected solely through ‘‘accidental means,” beneficiary had bur- 
den of proving, not only that insure suffered accidental death, ‘but that injury which 
caused death was brought about through “accidental means” which means that in act 
which preceded injury something unforeseen, unexplained, or unusual occurred. Con- 
tinental Casualty Co. v. Rucker. (Ga.) ; ate - ee pai 

«46(0)—Employee claiming disability benefits under group policy has burden of proving 
total permanent disability within certificate of insurance. Prudential Ins. Co. of Amer 
ca v. Martin. (Ind.) 

646(6)—-Where accident policy covers injury or death sustained in particular manner, burden 
is on beneficiary suing to recover on policy to establish that — causing injury or 
death is within stipulations in policy. North American Acc. Ins. Co. White. (Ky.) 

646(6)—In action on accident policy insuring against death from hodily injuries effected 
directly, exclusively, and independently of all other causes through external, violent, and 
accidental me ans, beneficiary must establish by competent and relevant evidence that death 
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was proximate result of injury, independent of all other causes, and was due solely to 
the injury. Provident Life & Accident Ins. Co. of Chattanooga, Tenn., et al. v. Diehl- 


man, (Ky.) 1291 


640(6)—Where life policy was issued subject to certain exceptions, burden that death 
resulted from an expected risk was on insurer. Lado v. First National Life Ins. Co. 


(La.) * 1230 


646(6)—In action on policy wherein insurer promised to pay $1, 000 upon receipt of due 
proof of insured’s death, plaintiff had burden of proving insured’s death. Larsen v. 
Metropolitan Life Ins. Co. (Mass.) 

646(6)—In action on accident provision of industrial policy, plaintiff ‘had burden of prov- 
ing that insured’s death was caused solely through accidental means, and that it 
was not contributed to. directly or indirectly, by disease. Brandeis v. Metropolitan 
Life Ins. Co. (Pa.) ; 

46(6)—Burden was on administrator, suing on accident policy for insured’s death, to show 
that death resulted from bodily injury effected during term of insurance, directly and 
independently of all other causes, through violent, external, and accidental means, as 
specified in policy Insured’s administrator could not recover on accident policy upon 
‘roof that insured died of streptococcus blood stream infection arising from contusion on 
elbow, where there was no proof that contusion was effected through accidental means 
after issuance of policy Bell v. Travelers’ Ins. Co. (Tenn.) 
6)—In action on accident policy for death of insured who fell out of moving automobile, 
court would presume that fall was accidental in absence of evidence showing how insured 
fell out. Federal Life Ins. Co. v. Raley. (Tex.) ne 
(6)--Where fire policy limited insurer’s general liability, insured had burden of showing 
that loss sustained was within general liability assumed by insurer, and not within any 
of exceptions. American Ins. Co. of Newark, N. J. v. Delaney. (Tex.) 
6)—Burden was on plaintiff suing on accident policy to show that injury resulting in 
insured’s death was accidental. Preferred Accident Ins. Co. of New York v. Combs. 
Us eo 

(7) Suicide. 
7)—Where issue of suicide is raised in action on life 
sumed, but burden of establishing it by preponderance 
City Life Ins. Co. vy. Pearson. (Okla.) 
7)—-Burden was on plaintiff, in action on policy insuring against death by accident. to 
prove accidental death, thereby negativing suicide not covered by policy. Presumption 
iainst suicide does not regulate nor change burden of proof, in action on policy insur 
ing against accidental death, but is merely evidentiary presumption, which may aid lack 
of evidence that death was accidental, but cannot prevail against evidence Travelers’ 
Ins. Co. v. Wilkes. (U. S.) 
(8). Extent of loss and liability of insurer. 
646(8)—In action for additional accidental death benefits under life policy, rule as_ to 


burden of proof was same as cases involving claims under Workmen’s Compensation 
Act. American National Ins. Co. v. Reed. (Ala.) 


(8)—Insured had burden of averring and proving that proof ef total and permanent 
lisability was furnished while life policy sued on was effective and insurance was in 
force as to insured, which was condition precedent to insurer’s liability. Protective Life 
Ins. Co. v. Hale ( Ala.) 

»(8)—39 year old hosiery knitting machine operator suing for permanent and total disability 
benefits under group life policy because of chronic leg ulcer which preveuted her from 
working at her employment, which required prolonged standing, had no burden to prove 
that no profitable sitting down job would be available. John Hancock Mut. Life Ins. 
Co. v. Beaty. (Ala.) ; 

646(8)—Burden of proving that insured’s death resulted from accidental means within 
double indemnity provision of life insurance policy sued on rested on plaintiff. Dark 
v. Prudential Ins. Co. of America. (Calif.) 

646(8)—Burden was on plaintiff suing on accident clause of life policy to show that sole 
proximate cause of insured’s death was an accident, Omens v. Columbian National 


Life Ins. Co. (Conn.) .. 

646(8)—Insured, suing for disability benefits under life ‘policy based on bodily injuries gener: ally, 
was required to prove, under provisions of policy, that he became and remained perman 
ently disabled or physically incapacitated to such extent that thereby he was rendered 
permanently and wholly unable to engage in gainful occupation. Culver v. Prudential 
Ins. Co. of America. Del.) 

646(8)—Where, under policies providing for total and permanent disability benefits. pre- 
sumption of permanence attached to proven total disability after it had existed con- 
tinuously for at least four months, insured was entitled to benefit of presumption in aid 
of recovery until insurer succeeded in ov erthrowing presumption. Equitable Life Assur- 
ance Society of the United States v. McKeithan. - (Fla.) 


646(8)—Under provision of industrial life policy limiting liability to one-half of amount 
jue if death resulted from specified eu insurer could not claim such reduction in 
absence of proof that insured’s death resulted from disease mentioned in policy. Shan- 
chell v. Universal Life Ins. Co.  (Ta.) 


46(8)—In suit by beneficiary for face value of industrial life policy, insurer had burden 
of establishing its defense of clause limiting its liability to one-half of face value of 
policy for death of insured caused by organic heart disease or Bright’s disease. Price 
v. Douglas Life Ins. Co. (La.) 

646(8)—Burden was on defendant insurance company, admitting its issuance of liability 
insurance policy to codefendant owner of tractor and trailer, which collided with plaintiff’s 
truck, causing damage and injuries sued for, to show terms, limits, and conditions of 
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policy and prove insurer’s freedom from, or extent of its liability thereunder. Masaracchia 
v. Inter-City Express Lines, Inc. et al. (a.) . : 

646(8)-—In action on life policy to recover double indemnity for accidental death, burden 
was on plaintiff to show by adequate proof that death resuited from accidental causes. 
as defined in policy. Shopp v. Prudential Ins. Co. of America. (N. J.) 

646(8)—-Proof of accidental death held condition precedent to liability for double indemnity 
under life policies, and beneficiary, having pleaded performance of all conditions thereof, 
was required to show performance as to proof of accidental death. Wachtel v. Equitable 
Life Assur. Soc. of The United States et al. (N. Y.) 

646(8)—Beneficiary, to make out prima facie case in action for accidental death benefits 
under life policies, had to establish death as result of bodily injuries caused directly, 
exclusively, and independently of all other causes, by external violence and purely 
accidental means, occurring on or after date of policies, and that death occurred within 
90 days after date of injuries, within terms of policies. Walters v. Western & Southern 
Life Ins. Co. (Pa.) ; 

646(&)--That insured worked after he claimed to have become totally and permanently disabled 
raised presumption of his ability to do so, and was circumstance to be considered by jury. 
Smithpeters v. Prudential Ins. Co. of America. (Tenn.) 

646(8)—In action on fire policy expressly excepting loss or damage by cyclone, tornado, or 
windstorm, where evidence affirmatively showed that some of damage was caused by 
storm, burden of proof was on insured to show extent of damage done by fire. Ameri- 
can General Ins. Co. v. Thompson et al. (Tex.) 

646(8)—-Burden is on one claiming double indemnity, provided for by life insurance policy, 
if insured’s death results from injury effected solely by external, accidental means, of 
which there is visible contusion or wound on exterior of body, to prove, not merely 
that death resulted from such means, but that injury was evidenced by external 
contusion or wound. Fidelity Mutual Life Ins. Co. v. Powell. (U. S.) 

(9). Notice and proot of loss. 

€46(9)—-In action on disability insurance policy. defendant’s plea of general issue cast on 
plaintiff burden of proving that he had given defendant due proof of disability as averred 
in complaint. Equitable Life Assur. Soc. v. Foster. (Ala.) 

46(9)--Statute providing, in substance, that where notice of claim for damages is required 
it shall be presumed that notice has been given unless want of notice is specially pleaded 
under oath held applicable to fire policy Westchester Fire Ins. Co. of New York y 
Cannot (Texas) 

646(9)--In suit on accident clause in group life policy, conclusive presumption, where defendant 
filed no verified plea that proof of loss had not been duly made, was that proof had 
heen duly made. Metropolitan Life Ins. Co. v. Funderburk. (Tex.) 

(11) Payment or discharge of insurer. 

646(11)-—In action on accident policy, burden of proving lack of consideration for release 
executed by insured was on insured. Washington Nat. Ins. Co. v. Cook. (Texas) 

§ 047 ADMISSIBILITY OF EVIDENCE. 

647—-In action for disability benefits under policies, refusal to permit reproduction of motion 
pictures of insured held not error, where pictures were not authenticated and there was 


no evidence as to speed at which camera was set when pictures were taken. Pacific 
Mut. Life Ins. Co. of California v. Marks. (Ala.) 


§ 648 - IN GENERAL. 
(1). In general. 

648(1)-—-Testimony in action on automobile theft insurance policy that witness’ mother 
warned alleged thief not to go to plaintiff’s place of business after accidentally ditching 
automobile held not incompetent as hearsay, but admissible in explanation of his subse- 
quent flight. Home Ins. Co. of New York v. Trammell. (Ala.) 

648(1)—lIn action by insured on indemnity policy to recover damages paid to persons injured 

hen insured’s truck overturned, that insured was permitted to testify that insurer’s 
attorney at time of accident told doctor to treat injured persons held not violative of 
igreement with insurer that insurer’s defense of actions against insured would not con- 
stitute waiver of rights against insured. Commercial Casualty Ins. Co. v. Cherry. (Ark.) 

648(1)—On issue whether knowledge of insurance agent that insured was suffering from 
diabetes at time of reinstatement of life policy was imputable to insurer, opinion of 
doctor as to whether person who has diabetes has an insurable risk held immaterial. 
Colson v. State Mut. Life Assur. Co, of Worcester, Mass. (N. C.) 

648(1)—Where statutes and life policy provide that only statements contained in application 
attached to policy and indorsed thereon could be used in defense of claim under policy, 
medical examiner’s report, not contained in policy, nor attached thereto, nor indorsed 
thereon, held inadmissible in action on policy. Scott v. New England Mutual Life Ins. 
Co. (Nebr.) F Rami altetoe ee ae in § aan ae 

648(1)—In action on fire policy, evidence that another insurer paid its liability for loss 
occasioned in_same fire held inadmissible. Camden Fire Ins. Ass’n of Camden, N. J. 
v. Kouri. (Okla.) 


§ 651. POLICY OR OTHER CONTRACT. 
(3). Admissibility of policy in evidence. 
651(3)—In action by employee under group disability policy issued to employer, certificate 
issued to employee showing he was entitled to certain benefits under master policy held 
admissible, where true copy of master policy was in evidence. Equitable Life Assurance 
Society of United States v. Garrett. (Ala.) ee : 4 ; ; : 
(4). Cancellation of policy. 
651(4)-—Permitting husband of beneficiary to testify in action on life policy how and when 
he was notified of insurer’s claim that policies had been canceled held not error. 
McGonigle et al. v. Prudential Ins. Co. of America. (Mont.) 
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§ 654. PERFORMANCE OR BREACH OF WARRANTY OR CONDITION. 
(1). Insurance of property. 
654(1)--In wife’s action on fire policy containing forfeiture provision if other policy was 
taken on community property, evidence that, within few weeks after issuance of policy 
covering wife’s separate property, her insurer issued rider permitting $1,500 concurrent 
insurance, and whether or not she received it, held properly admitted on issue of wife’s 
intention in taking out her policy and not sufficient to support instructed verdict for 
insurer. McMillan v. American General Ins. Co. (Tex.) 1120 
(2). Life and accident insurance. 
654(2)—-In determining whether statement, signed by insured to obtain revival of life policy, 
was intended to be warranty or representation, situation of parties, subject-matter of 
contract and language employed may be considered. Pollard et al. v. Royal Highlanders. 
654(2)—In action on industrial life policy where insured’s age as integral part of contract 
was typewritten uncer printed caption “Age next birthday” evidence tending to prove 
that age was misstated held admissible, although age of insured was not contained in 
application and did not appear as “indorsement”’ on policy as required by statute. Where 
insured’s misstatement as to age was not indorsed upon but made integral part of 
olicy it was unnecessary to offer in evidence application containing same misstatement 
efore being permitted to prove that insured was over age limit when application was 
signed. Broady v. Unity Industrial Life Ins. Co. (La.) 
654(2)—-Where insurer based defense to action on life policy on false answers to interrog- 
atories in application, examining physician’s testimony that he would have conducted 
himself differently in making examination and would have made different recommendation 
to insurer if he had known that answers were untruthful held properly excluded as 
being immaterial on question whether insurer would have issued policy. Where insurer 
based defense on life policy on false answers to interrogatories in application, objection 
to question asked of insurer’s local agent whether insurer would have refused or 
approved application in case of false representations and untruthful answers held properly 
sustained as not being material to question whether insurer would have issued policy. 
Metropolitan Life Ins. Co. v. Adams. (Ohio) 
§ 654%. -——- PAYMENT OF PREMIUMS. 
6541%4—Evidence of communications from imsured relative to reinstatement held immaterial 
in action on life policy where payment of premium was tendered by beneficiary’s agent 
te canes of knowledge of insured. Chisholm v. Penn Mutual Life Ins. Co. ose 
6541%4—In action on group policy issued to fraternal order, testimony of insured’s son as 
to conversation had with treasurer of order at time he paid him $2.25 held admissible, 
as against objection on ground of absence of proof that treasurer was agent of insurer, 
as link in chain of circumstances for consideration of jury in determining whether 
treasurer returned the $2.25 over to insurer’s agent with understanding that $1 of sum 
was to cover premium for August. Tolbert v. Southern Mutual Life Ins. Co. (S. C.) 
§ 655. - FRAUD OR MISREPRESENTATION. 
(2). Life and accident instrance 
2)—-In action on accident policy. insurer’ ffered evidence is to insured’s financial con 
dition held properly excluded, where there as no misrepresentation application for 
policy about insured’s financial cond In action on accident policy where insurer 
defended on ground of misrepresentations in application, reasons why various imsuran 
companies declined insured’s applicati ere incompetent when not communicated to 
insurec, General Accident. Fire & Life Assur. Corporation v. Jordan. (Ala.) 
€§5(2)—In action by administratrix of insured on industrial policy which insurer claimed was 
void for collusion between its soliciting agent and administratrix who had signed insured’s 
name to application. testimony of administratrix as to conversation had with agent at 
time of signing application held admissible as res geste and on ground that accredited 
igent for solicitin 1f new applications for industrial policies is agent of insurer Byrne 
v. Prudential Ins. Co. of America (Mo.) 
§ 658. —— LOSS OR DAMAGE TO PROPERTY, AND CAUSE THEREOF. 
658—In action on fire policy, testimony of witnesses, who examined building a short time 
before trial but over a year since fire, as to whether loss was total or partial, held 
admissible, in absence showing a material change in building since the fire. Franklin 
Fire Ins. Co. et al. v. Brewer. (Miss.) 2 ; ; : 
§ 659. —— DEATH OF OR INJURY TO PERSON INSURED AND CAUSE 
THEREOF. 
(1). In general. 
659(1)—In action to recover double indemnity under life policy for ‘nsured’s alleged acci 
dental death, permitting insured’s employer to answer question as to athlete’s foot being 
common disease at certain time among companions of deceased held not error. Werth 
v. Minnesota Mutual Life Ins. Co. (Kan.) 1212 
659(1)—In action on disability policy, evidence that insured had undergone cperation year 
before alleged disability occurred, held competent to corroborate witnesses who testified 
insured was sick and to aid jury in determining whether plaintiff was totally and per- 
manently disabled at later time. Ramsey v. Federal Life Ins. Co. (N.C.) 
59(1)—Death, in civil cases, may be proved by circumstantial evidence; but to prove death 
at particular time, evidence must be of such character as to make it more probable that 
deceased died at particular time than that he survived. Free v. Life Ins. Co. of Virginia. 
(S. C) 1027 
(2). Suicide. ; 
659(2)—In action on accident policy involving issue of suicide, insured’s letter to his par- 
ents, and note for $12,000 payable to their order alleged to have been used by insured 
to divert proceeds of policy from his estate following quarrel with his wife, held 
improperly excluded, since note and letter were relevant on insured’s state of mind 
when they were executed. In action on accident policy involving issue of suicide, evi- 
dence that insured had met with two accidents shortly before his death, if accidents 
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were of character indicating insured’s intent to take his own life, held admissible. In 
action on insurance policy involving issue of suicide, where insured’s intention is dis- 
tinct and material fact to be ascertained by chain of circumstances, liberal opportunity 
should be afforded for introducing any evidence which would throw light on issue. In 
action on insurance policy involving issue of suicide, facts such as declarations, acts 
and disposition tending to show intent or motive for suicide are admissible. Sees v 
Massachusetts Bonding & Ins. Co. (N. Y.) 

§ 660. ——- VALUATION OF PROPERTY. 

660—Where household goods covered by fire policy had no market value, real value thereof 
could be determined from evidence as to cost, use, and condition to establish loss under 

policy. Kerr v. National Fire Ins. Co. of Hartford, Conn. (Kan.) ; 

In suit on full valued fire policy covering property immovable by nature, where building 

was 75 per cent destroyed by fire, proof that city building inspector had refused to 

permit insured to repair building and that city had thereafter ordered building demolished 
held admissible to sustain insured’s ccntention that there had been constructive total loss. 

Hart v. North British & Mercantile Ins. Co. (La.) 1098 

660—In action on fire policy, admission of testimony as to cost of construction of house 
insured when new held error. Franklin Fire Ins. Co. et al. v. Brewer. (Miss.) .. 

§ 661. AMOUNT OF LOSS. 

661. -In action for doubl ndemnity for death from carbon monoxide poisoning, pamphlet 
printed by defendant insurer and delivered with life policy and showing number of 
deaths from carbon monoxide during preceding year for which defendant had paid double 
indemnity held admissible, notwithstanding policy excepted death from poison or gas, 
since jury could have found that insured was induced to accept policy by assertion that 
death by carbon monoxide was not within exception; there being no reason for denying 
effect to such substantial evidence of mutual special sense of parties. Rasmussen v. 
New York Life Ins. Co. (N. Y.) 

In actions by insured on life policies for disability benefit, evidence of possibility of 
insured’s future recovery held incompetent where policies provided for cessation of disability 
payments in event of insured’s recovery. Ford v. a »w York Life Ins. Co. (S. C.) 1034 

662. NOTICE AND PROOF AND ADJUSTMENT OF LOSS. 
(1). In general. 

662(1)--In action under insurance policy for injuries to horse by lightning, details of con- 
versation between insured and insurance agent who solicited policy, at time letter was 
written to imsurer respectine claim, held inadmissible, where it went beyond mere 
reference to subject-matter of letter. Miller v. Mutual Fire & Tornado Ass'n of Cedar 
Rapids. (lowa) 

662(1)—In action on life policy, evidence held admissible to show time, circumstances, and 
understanding as regards beneficiary’s exception of marginal statement on physician’s 
certificate as to cause of death, whereby beneficiary agreed that such certificates should 
be deemed part of proofs of death. Santos v. John Hancock Mutual Life Ins. Co. 
CN. SF 

)—In suit on life policies providing for accidental death benefits, admitting document of 
proof of death solely to establish service thereof on insurer held not error. though phy 
sician had written on back of document his opinion that insured met death accidentally. 
Pomorskie v. Prudential Ins. Co. of America. (Pa.) 248 
663. PERSONS ENTITLED TO PROCEEDS. 

3--In action by named beneficiary in industrial policies to recover proceeds of policies 
upon insured’s death, policies referred to in insured’s will as two insurance policies held 
with defendant insurer and payable to insured’s estate held sufficiently identified as those 
sued upon by beneficiary to allow proof of testamentary provision, where policies sued 
on were only ones held by insured with defendant insurer, and policies, although naming 

i beneficiary, were actually payable to her estate, in view of fact that executor was only 
one having right to require payment. In action by named beneficiary in industrial policies 
to recover proceeds of policies upon death of insured, evidence showing condition of 
insured’s estate, her indebtedness, claims being asserted against estate, relations existing 
between beneficiary and insured, who was beneficiary’s former wife, that beneficiary had 
not contributed in iater years to insured’s necessities, that insured had divorced beneficiary, 
and that insured had need of assistance, held competent in determining equities of 
case. Plummer v. Metropolitan Life Ins. Co. et al. (Mo.) 

§ 664. ESTOPPEL OR WATVER. 

664—-Where verdict awarding plaintiff death benefits under life policies, where insured had 
disappeared, rested upon a_ slender basis, permitting plaintiff to testify that premium 
collector for insurer had told plaintiff not to pay any more premium upon policy held 
reversible error, since only purpose of testimony must have been to persuade jury that 
insurer was inclined to concede that insured was dead. Forster v. John Hancock Mutual 
Life Ins. Co. (N. Y.) : 

In action on life policy where policy provided that premium was due and payable in 
vdvance at company’s home office but would be accepted elsewhere at company’s pleasure 
testimony that insurer's agent agreed to call at beneficiary’s home and collect premiums 
held admissible as tending toe show insurer's waiver of provision. Snellgrove v. Life 
Ins. Co. of Virginia. (S. C.) 

§ 665. WEIGHT AND SUFFICIENCY OF EVIDENCE. 

(1). In general. 

665(1)——Beneficiary suing on life policy made out prima facie case by proof of death of 
insured and notice to insurer and by introducing in evidence policy sued on, which is in 
beneficiary’s possession. United Ben. Life Ins. Co. v. Dopson. (Ala.) 1179 

665(1)—-Evidence that insurer's refusal to pay fire loss was in bad faith held insufficient to 


authorize insured’s recovery of damages and attorney’s fees. National Fire Ins. Co. 
vy. Shuman. (Ga.) 328 
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665(1)—Evidence held insufficient to show that insurer’s refusal to pay loss was frivolous 
or unfounded so as to authorize insured’s recovery of attorney’s fees as penalty for 
bad faith refusal. American National Ins. Co. v. Tolbert. (Ga.).... 

665(1)—Evidence of fire insurer’s “bad faith” in refusing to pay insured’s claim held insuf- 
ficient to authorize insured’s recovery of penalty and attorney fees. Sentinel Fire Ins. 
Co. v. McRoberts. (Ga.) . 

665(1)—-In action on fire policy, evidence as to values of household goods in u3e from one 
to 34 years held insufficient to support judgment where no allowance was made for use, 
condition, depreciation, or obsolescence, though witnesses testified that such allowance 
had been made. Kerr v. National Fire Ins. Co. of Hartford, Conn. (Kan.) 

665(1)—-Evidence sustained finding that insurer unreasonably refused to pay $60 due under 
industrial health and accident policy for twelve weeks’ disability caused by sprained 
ankle, justifying statutory penalty, and in view of small amount involved, $25 as 
attorney’s fees was proper. Wilkins v. Universal Life Ins. Co. (La.) ; 

665(1)—Evidence showed that insured was mentally incompetent to execute papers to effectu- 
ate change of beneficiary in mutual life policy at the time they were presented to him 
and his signature obtained. Wojtczuk v. Oleksik. (Md.) 

665(1)—In suit on group policy for total and permanent disability, failure to ‘introduce master 
policy in evidence held no bar to plaintiff’s recovery where parts of master policy relied 
on by plaintiff were read to jury without objection, and insurer did not call attention to 
any parts of policy not introduced that would defeat recovery. Negel v. Metropolitan 
Life Ins. Co. (Mo.) 

665(1)—In action on industrial life policy, introduction of policy in evidence and testimony 
that all premiums had heen paid, that insured died on certain date, that notice and proof 
thereof had been made, that insurance had not been paid, and that plaintiff was the 
beneficiary, made out prima facie case for plaintiff. Mitchell v. Washington Fidelity 
Nat. Ins. Co. (Mo.) : 

665(1)—Evidence, in action on industrial iife insurance policies by one who paid premiums, 
that proceeds of policies were paid to those who paid premiums in large majority of cases, 
held not to establish such custom of defendant, in view of witnesses’ admission that such 
rule was not uniform and that defendant exercised option in each case. Kasper v 
Metropolitan Life Ins. Co. (N. Y.) 

665(1)—In action on group policy, issued to fraternal order, evidence held to sustain finding 
that only $1 was due insurer as premiums at time insured’s son paid treasurer of order 
$2.25 and that agent to whom treasurer turned over such sum understood it was to 
cover premium for August. Tolbert v. Southern Mutual Life Ins. Co. (S.C.) 544 

665(1)—In action for anticipatory breach of contract to pay monthly disability insurance, 
evidence held insufficient to establish such repudiation so as to constitute anticipatory 
breach. American National Ins. Co. v. Points. (Tex.) 1259 

(2). The contract. 

665(2)—Facts show, in action against insurance company on judgment against insured for 
injuries caused by latter’s automobile, held not to support trial court’s finding that 
defendant entered into oral contract insuring judgment debtor against liability for 
injury to third person and giving latter right to sue company on judgment against 
insured, Walters v. West American Ins. Co. et al. (Calif.) 

665(2)—Evidence warranted finding that applicant for life insurance was in sound health on 
day of application and in same condition on day of delivery of policy, so as to authorize 
recovery thereon. Interstate Life & Accident Ins. Co. v. McMahon. (Ga.) ar 466 

665 (2)—Evidence in action on fire insurance policy held sufficient to establish contract between 
parties in reference to policy. Belk’s Department Store of New Bern, N. C., Ine. v. 
George Washington Fire Ins. Co. (N. C.) 1109 

665(2)—-In action against assessment insurance company by wife of deceased member of 
mutual insurance company, evidence that assessment company did not tender in writing 
and forward by mail certificate of insurance to each member entitled to such certificate 
as agreed with mutual insurance companies held to support judgment in favor of wife 
National Aid Life Ass'n v. Dempsey. (Tex. C. C. A.) 779 

(3). Avoidance and forfeiture. 

665(3)—-Jury’s verdict for insured in action on accident policy held not justified by evi 
dence which showed that misrepresentations were made in application for policy with 
knowledge of their materiality with intent to deceive, and that misrepresentations increased 
risk of loss. General Accident, Fire & Life Assur. Corporation y. Jordan. (Ala.) 807 

665(3)—Conflicting evidence whether life policy was paid up, so as to have been in arrears 
not exceeding four weeks’ grace period at time of insured’s death, held to support ver- 
dict for beneficiary. Commonwealth Life Ins. Co. v. Orr. ( Ala.) 7 1185 

665(3)-—Evidence held sufficient to warrant finding that insurer’s general agent granted 
extension of time for payment of premiums on life policy. Reserve Loan Life Ins. 
Co. y. Compton. (Ark.) 1197 

665(3)—In action by insured who became permanently totally disabled due to encephalitis, 
on policy providing for payment of monthly disability, evidence held to show that 
insured’s statement in application as to consultations had with physicians during period 
under investigation were not false representations. Cobb v. Pacific Mut. Life Ins. Co. 
of California. (Calif.) : nL 

€665(3)—Conflicting evidence held to support finding that automobile was not being used at 
time of accident to convey passenger for hire within provision of automobile casualty 
policy ane insurer from liability. Cardoza v. West American Commercial Ins. 
Co. (Calif. 

665(3)—That Si found that damages sustained by fire were less than amount claimed in 
proofs of loss and less than amount of face of policies held not to furnish sufficient evi- 
dence of fraud and false swearing, knowingly and intentionally made by insured, to 
defeat right of recovery, since insurers’ liability was fixed by loss and not by proofs 
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which only determined when policies were payable. Young v. California Ins. Co. et al. 
(Ida.) eee : selon Tuiehtalahatimens j 1308 

665(3)—In suit on fire policies, evidence that proofs of loss showed certain merchandise as 
destroyed which, having been subsequently found, was withdrawn from proofs by amend- 
ment, and that certain valuations in inventory had been raised, held insufficient to show 
fraud, in view of explanatory testimony. In suit on fire policies, evidence of discrep- 
ancy between inventory showing fire loss and inventory previously made of income tax 
return at a time when market values were falling held insufficient to show fraud. 
Weininger et al. v. Metropolitan Fire Ins. Co. et al. (Ill.) 

665(3)—-In suit on valued fire policy, evidence showed that insured 
overvalue building by placing its value at face of policy nor otherwise attempt to defraud 
insurer so as to invalidate policy Garnier et al. v. .Etna Ins. Co. of Hartford, Conn. 
(T,a.) 

665(3)—Ljife insurance policy, beneficiary of which paid insurer’s agent past-due and future 
premiums, for which agent gave receipts, last of which stated that premium was paid up 
to and including date of insured’s death, held not to have lapsed for nonpayment of 
premiums, in absence of fraud or conspiracy to defraud insurer. Ross v. Unity Industrial 
Life Ins. Co. (La.) : aati tei SCS 5 : 

665(3)—Evidence in suit on accident policy held sufficient to sustain finding that policy at 
time of insured’s accidental death had lapsed for failure to pay premium. Bordelon v. 
Atlas Life Ins. Co. (La.) ; 1071 

665(3)—Evidence that automobile liability policy was applied for two days after collision, 
that insured’s agent was fully informed of collision and falsely misrepresented it to 
insurer’s agent, except for which misrepresentation policy would not have been issued, 
ind that within a reasonable time after learning truth insurer canceled policy and returned 
premium, required dismissal of bills against insurer by judgment creditors of insured to 
reach and apply insurance money. Lord v. Massachusetts Bonding & Ins. Co. (Me.) 

665(3)—-In action on life policy issued about four months before insured’s death, evidence 
disclosing that few months before application was made insured had been treated by 
physician and had been in hospital for diagnosis by cardiograph and did not disclose such 
facts in application conclusively established that insured willfully deceived insurer. 
Harnischfeger Sales Corporation v. National Life Ins. Co. (Minn.) : 

665(3)—Evidence held to sustain finding that life policy had lapsed for nonpayment of 
premium at time of insured’s death. Bowdon v. Metropolitan Life Ins. Co. (Mo.) 

665(3)—-Beneficiary held not entitled to recover on life policy which had lapsed for nonpayment 
of premiums, on ground that lapse was unlawful because policy was delivered on later 
date than date claimed by insurer, where from testimony it was as reasonable to suppose 
that policy was delivered prior to date claimed by insurer as after that date. Evidence 
held to show that April 15 was annual premium payment date of life policy so as to 
justify insurer’s lapsing of policy after May 15 for nonpayment of premium. Scotten v. 
Metropolitan Life Ins. Co., Ine. (Mo.) a os . 

665(3)—-In action on industrial policy containing sound health condition, evidence held to 
‘how as matter of law that tubercular condition of insured when policy was issued was 
material, precluding recovery. Kirk v. Metropolitan Life Ins. Co. (Mo.) 

665(3)—-In action on industrial life policy, insurer’s lapsed schedule and page from agent’s 
collection book held not conclusive on beneficiary that policy had lapsed for nonpayment 
of premium, particularly when there was much evidence that premiums had been paid. 
Mitchell v. Washington Fidelity Nat. Ins. Co. (Mo.) 

665(3)—Evidence held insufficient to establish that insured willfully and fraudulently con- 
cealed that she was suffering from tuberculosis when she signed application rules set 
out under sections 20-1206 and 20-1207, Comp. St. 1929. Leeds v. Prudential Ins. Co. 
of America. (Neb.) sia false s : ; Sheers ‘ 
3)—-Evidence that insured told agent, when application for accident policy was made, 
that he had fracture of skull from which he had entirely recovered, and that, when 
insured offered to tell more of his illnesses. agent stated no further information was 
necessary, held to support tinding that insured did not obtain policy by means of fraud- 
ulent representations or concealments. Willett v. National Accident & Health Ins. Co. 
Cie ey ‘ ; 1303 
3)—-Evidence that insured stated he expected to make improvements on property when 
applying for increased insurance, and that after policy was issued he wrote insurer that 
improvements might be postponed due to lack of funds held not conclusive of fraud by 
insured so as to defeat recovery on policy, where insurer issued policy with knowledge 
that no improvements had been made. Clark v. Astna Ins. Co. (N. H.) 1105 

665(3)—-Evidence held to support finding that insured, at time of delivery of policies, was 
in good health, as required by provision in applications. Mid-Continent Life Ins. Co. 
v. Trumbly. (Okla.) 243 

665(3)—In action on life policy, plaintiff’s evidence held insufficient to show that lapsed 
policy had been revived, where proof failed to show that evidence of insurability of 
deceased was furnished insurer, and that deceased was in sound health at time. Mitchell 
v. Alta Life Ins. Co. (Pa.) ; : Feat eae ; 

665(3)—Evidence sustained finding that compilation for insurer’s inspection of records of 
grading of cotton during month in which insurer requested production of records was 
within reasonable time under cotton crop policies. Evidence in actions on cotton crop 

licies sustained findings that cotton was marketed or sold through mortgagee’s office 
in compliance with policy provision as to place of warehousing, storing, shipping, mar- 
keting, or sale thereof. National Union Fire Ins. Co. of Pittsburgh, Pa. v. California 
Cotton Credit Corporation. (U.S.) : ed : : Pots 
(4). Loss and liability of insurer in general. 

665(4)—-In action against automobile liability insurer to recover on judgment previously 

obtained against insured, who owned two trucks, evidence that truck which struck plain- 
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tiff was the truck which was covered by defendant’s policy held to make case for jury 
and to sustain verdict for plaintiff. Cunningham v. Hawkeye Casualty Co. (la.) 
665(4)—Defense to action on fire insurance policy that plaintiff caused incendiary fire need 
not be proved beyond reasonable doubt. Overinsurance is insufficient in and of itself to 
warrant finding by jury that insured, suing on fire policy, caused fire. Natalini v. North- 
western Fire & Marine Ins. Co. Same v. Continental Ins. Co. of New York. (Iowa) 
665(4)—Evidence held to show that mucous colitis or other conditions for which insured’s 
wife received osteopathic treatment originated long before issuance of medical and hos- 
pitalization policy, precluding recovery under terms thereof. Woodul v. Reliance Indus- 
trial Life Ins. Co. (La.) isha a gn ae os eee en : ct # 
©65(4)—In suit on valued fire policy, evidence showed that insured property was a total 
loss. Garnier et al. v. -Etna Ins. Co. of Hartford, Conn. (La.) 340 
665(4)—In suit on fire policy, existence of motive in plaintiff to destroy property is a weighty 
element in proof that property was so destroyed. In suit on fire policy, evidence showed 
that insured caused destruction of property involved. Wilson v. AStna Ins. Co. (La.). 1098 
05(4)—Under health and accident policy requiring weekly personal attendance of physician 
on insured, where physician gave regular weekly attendance for three months but attended 
insured only occasionally for remainder of disability period, evidence showing that weekly 
personal attendance would have been of no value during latter period held sufficient to 
show substantial compliance with policy. Davidson vy. First American Ins.’Co. | (Neb.). 1072 

»95(4)——In action on fire policy, evidence sustained finding of $455 damage where insured’s 

testimony of loss to that amount was uncontradicted. Luppino v. Firemen’s Ins. Co. 
N. J.) 350 
665(4)—In actions against liability insurer to recover on judgment rendered against city’s 
employee | who caused injuries while operating city’s automobile, evidence held not to 
support jury’s finding of implied consent on part of city to employee’s use of auto- 
mobile for his own purpose, so as to impose liability upon insurer. Fox v. Employers’ 
Liability Assur. Corporation, Limited, of London, England. (N. Y.) 
4)—In action on fire policy, where insured testified that house was burned down to foun- 
dation and that foundation as left had no value, and such testimony, if untrue, could 
have been readily discredited, but stood uncontradicted, refusal to submit question of 
total loss to jury, and direction of verdict for plaintiff. held not error, though proof of 
total loss depended entirely on such interested witness. Westchester Fire Ins. Co. of 
New York v. Cannon. (Texas) 
4)—Testimony in action on fire insurance policy that there were remnants of foundation, 
flooring. etc., of insured building after fire, but that practically all such remnants were 
damaged by fire and water, that to use them in rebuilding, burned superstructure would 
have to be wrecked, that cost of recovery and again using remnants would equal cost 
of new material, and that reconstruction improvements would not be in substantially as 
good condition as original held sufficient to support jury’s finding of total loss. United 
States Fire Ins. Co. v. Boswell et al. (Tex.) 1321 
665(4)—-In action on policy indemnifying against loss of jewelry, testimony that fire escape 
which thief might have used was within “easy step’? of window held not objectionable 
because of use of quoted words instead of specifying actual distance. Transcontinental 
Ins. Co. v. Stanton. (U. S.) ; 

665 (4)—Evidence that passengers, who were being driven by saleswoman of real estate com- 
pany in her automobile at company’s request to view property for purpose of making 
sale, were injured through saleswoman’s negligent operation of automobile, held to show 
that saleswoman at time of accident was company’s agent, engaged in its business, and 
that automobile was not “let out for hire,” nor being ‘“‘used in carriage of passengers 
for a consideration, express or implied,’’ within excepting clauses of liability policy of 
agent’s insurer. Central Surety & Ins. Sopris v. London & Lancashire Indemnity 
Co. of America. (Wash.) 


(5). Life and eceldent insurance. 
65(5)—Evidence held insufficient to show total permanent disability of insured who suffered 
broken leg, which would warrant recovery of disability benefits under group life policy. 
Protective Life Ins. Co. v. Hale. (Ala.) 704 
5(5)—Evidence held to support finding that insured alleged to have pulmonary tuberculosis 
was permanently and totally disabled within group life policy. John Hancock Mut. Life 
Ins. Co. v. Large. (Ala.) ; 934 
»65(5)-—-Evidence of physicians, and of insured, who suffered from chronic asthma, with 
accompanying symptoms, held to sustain finding of permanent total disability within group 
life policy. John Hancock Mut. Life Ins. Co. v. Hill. (Ala.) 940 
665(5)—Effects on human system of diabetes, bronchitis, nephritis, and chronic gout, which 
insured had, and of abrasion over eye when insured was found in unconscious condition, 
were not within sphere of common knowledge, but required testimony of witnesses pos- 
sessing knowledge and skill in medicine and surgery to elucidate. In action on accident 
clause of life policy, jury of laymen could not speculate as to cause of insured’s uncon- 
scious condition, where insured was suffering from diabetes, bronchitis, nephritis, and 
chronic gout, and, when found unconscious, had abrasion over left eye. In action on 
accident clause of life policy evidence that insured was found in unconscious condition, 
with abrasion over left eye, and that he had diabetes, bronchitis, nephritis, and chronic 
gout, held insufficient to justify finding that insured’s unconsciousness was the result of 
a fall, or finding for plaintiff, where insured’s exposure resulted in pneumonia of which 
insured died. In action on accident clause of life policy, verdict for plaintiff could not 
be sustained, where testimony of physicians that diabetes contributed to insured’s death 
was undisputed. O’Meara v. Columbian National Ins. Co. (Conn.) 
65(3)—-In action on policy insuring against effects resulting directly and exclusively from 
bodily injury sustained through external, violent, and accidental means, death certificate 
stating that insured’s death was caused by tuberculosis of kidney and of bladder held to 
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have prima facie evidentiary value. Jones v. General Accident, Fire & Life Assur. Cor- 
poration, Limited, of Perth, Scotland. (Fla.) .. am : Sais 

665(5)—-Evidence authorized finding that insured farmer, aged 17, whose right arm was 
amputated above elbow, was totally disabled, notwithstanding insured was able to, and 
did, attend school and perform some light farm work. Jefferson Standard Life Ins. Co. 
v. Oliff. (Ga.) 

665(5)—Evidence that insured fell from bed to floor and received head injury which was 
sole cause of his death, authorized recovery on accident policy insuring against loss by 
bodily injury sustained through “accidental means” which means that in act which pre 
ceded injury something unforeseen, unexplained, or unusual occurred. Evidence that 
insured fell from bed to floor and received head injury, which was sole cause of death, 
authorized recovery on accident policy insuring against loss by bodily injury sustained 
through “accidental means,’”’ notwithstanding evidence also indicated that insured fell 
= bed. _— of sickness caused by overeating, Continental Casualty Ins. Co. v. 

uck. a. 


665(5)——Evidence that plaintiff, aged 55, 


with extra help, and was prevented from performing substantial part of his duties and 
was unable to do any lifting without great pain, and was not fitted to take up any busi 
ness, trade, or profession, sustained finding that plaintiff was “totally and permanently 
disabled’’ within group certificate requiring total inability to perform any work for any 
kind of compensation of financial value. Prudential Ins. Co. of America vy. Martin. (Ind.) 

665(5)—lIn action on total and permanent. disability provision of life policy, evidence disclos 
ing that insured, a tenant farmer, had an umbilical hernia for six or seven years prioz 
to trial, that year or more before trial ventral hernia developed about two or three 
inches above the first. that the hernia became strangulated. that insured suffered pain, 
and that a neurasthenic condition developed, sustained finding of total permanent disability. 
Dellenbaugh v. Great American Life Ins. Co, (Kan.) 7 

665(5)—Evidence that disability has existed for seventeen months is not conclusive that 
disability is “permanent” within policy covering total and ‘“‘permanent” disability. 
Commonwealth Life Ins. Co. v. Ovesen. (Ky.) : ; 5 

665(5)-—In action for total aud permanent disability benefits under group policy, evidence 
that insured employee had nervous spells, loss of sight of one eye, double vision in the 
other, recurring hemorrhages of lungs, and that he was under constant care of doctors, 
sustained verdict for plaintiff. Equitable Life Assur. Soc. of the United States v. Kazee 
(Ky.) 

665(5)—Insured’s testimony to effect that he was afflicted with heart trouble before he 
ceased to work held to establish that he had become totally and permanently disabled 
within group policy certificates before he was laid off from work. since it was not imper 
ative that causal connection between his ailment before he was laid off and thereafter 
should be shown by expert testimony. Equitable Life Assurance Society of United 
States v. Reynolds. (Ky.) ie 1226 

665(5)—In suit by beneficiary for face value of industrial life policy, insurer’s uncontradicted 
evidence of certificate of superintendent of Charity Hospital giving cause of death of 
insured as “Hypertensive Heart Disease, Nephritis and Uremia.” and explanation of 
physician that hypertensive heart disease is organic and uremia is a symptom of Bright's 
disease, held to establish insurer’s defense of clause limiting liability to one-half of face 
value of policy for death of insured caused by organic heart disease or Bright’s disease 
Price v. Douglas Life Ins. Co. (La.) i : ; 

665(5)—Proof of insured’s death by fair preponderance of evidence was condition pre- 
cedent to recovery on policy providing for payment of $1,000 on receipt of due proof of 
insured’s death. Larsen v. Metropolitan Life Ins. Co. (Mass.) 

665(5)—Evidence in action for total disability indemnity under health insurance policy held 
to support trial judge’s finding that plaintiff was totally disabled before midnight of 
day until which insurance was extended by premium payment, so as to authorize recovery. 
notwithstanding his subsequent futile eflorts to carry on. Hallock v. Income Guaranty 
Co. (Mich. ) 

665(5)—Evidence disclosing that insured after accident immediately returned to his work and 
performed, and for long period continued to perform an important part of his duties, 
and that he was able to do so with due regard to his health, held insufficient to sustain 
verdict for temporary total disability benefits under accident policy. Kerkela v. Benefit 
Ass'n of Ry. Employees. (Minn.) .............2504. NY Rios ues 

665(5)—-To recover total permanent disability benefits, physician’s testimony concerning total 
permanent disability is unnecessary. Gossett v. Metropolitan Life Ins. Co. (N. C.) 

665(5)—In action on life policies, evidence that several days after insured’s tooth was com- 
petently extracted without mishap, infection developed, causing swollen neck and necessi- 
tating operation, and that embolus subsequently caused death, held insufficient to warrant 
recovery of double indemnity for death from bodily injuries effected solely through 
“external accidental means.” Scott v. Aétna Life Ins. Co. (N. C.) ; 

605(5)—-Where beneficiary, having served proofs of insured’s death from acute coronary 
thrombosis, brought action fer double indemnity for accidental death and introduced evi 
dence that accidental injury caused death, original proofs of death by disease, thus show: 
by evidence to be erroneous, could not be regarded zs sufficient proofs of death by acci 
dent, even though insurers demanded ne additional proofs. Wachtel v. Equitable Life 
Assur. Soc. of the United States et al. (N. Y.) 

665(5)-—-In action to recover death benefits under life policy, evidence that insured had died 
from drowning held insufficient to sustain verdict in favor of beneficiary. Gellman \ 
Metropolitan Life Ins. Co. (N. Y.) a 

6605(5)--Insured suing for disability benefits under life policy allowing benefits. where insured 
is prevented from performing any work for renumeration, was required to prove him 


1496 





‘Topical Index 


self totally disabled from following for remuneration any occupation for which he was 
physically and mentally fitted, and mere proof that he was totally disabled from following 
his usual occupation was insufficient. Wenger v. New York Life Ins. Co. (N. Y.) 

665(5)—Evidence in action to recover double indemnity benefits under life insurance policy 
for accidental death held insufficient to show that insured committed act of aggression 
or unlawful or criminal act resulting in fatal assault on him. Goldfeder v. Metropolitan 
Life Ins. Co. (N. Y.) q , 1020 

Evidence that intra-abdominal hemorrhage; causing insured’s death, resulted from 

action of vibrator on his body while exercising in gymnasium as part of treatment for 
abdominal trouble, pursuant to his medical adviser’s instructions, held insufficient to prove 
that death resulted from injuries effected through ‘accidental means” within policy sued 
on. Gould vy. Travelers’ Ins. Co. (N. Y.) 1073 

665(5)—--In suit on life policies, evidence supported finding that insured’s death resulted 
from accidental means by head injury caused by a fall, and did not result from dis 
ease. Evidence may sustain finding that insured’s death occurred through accidental 
means although there are no eyewitnesses, or although it does not establish specific one 
of number of accidental causes, if it does in fact fairly excluded design or disease. Pomor 
skie v. Prudential Ins. Co. of America. (Pa.) 

665(5)—Evidence in action on life policy for disability benefits sustained finding that dis 
ability commenced subsequent to date of issuance of policy. Summers v. Prudential Ins. 
Co. of America. (Pa.) 

665(5)—To warrant recovery under total and permanent disability policy requiring insured 
to furnish proof of continuance of disability, it was sufficient for insured to show there 
was reasonably substantial possibility that condition of existing total disability would 
remain changeless; word “‘permanent” not requiring that insured prove that disability 
would forever remain changeless. Odiorne v. Prudential Ins. Co. of America. (S.C.) 550 

665(5)—In action for double indemnity under accident clause in group life pglicy, jury's 
finding that insured’s death from heat exhaustion had not been contributed to by disease 
held sustained by evidence. Metropolitan Life Ins. Co. v. Funderburk.  ('T'ex.) 1051 

665(5)—Plaintiff, on action for double indemnity provided for by life insurance policy if 
insured died from injury effected solely through external, accidental means, of which 
there was visible contusion or wound on exterior of body, except in case of drowning 
or internal injury, revealed by autopsy held not entitled to recover, in absence of evi- 
dence that carbon monoxide asphyxiation which caused insured’s death, was evidenced by 
such contusion or wound or revealed by autopsy. Fidelity Mutual Life Ins. Co. v. 
Powell. (U. S.) 
5)—To recover double indemnity under life insurance policy for accidental death ot 
insured suffering from heart disease, there must be substantial proof that mishap alleged 
to have caused death resulted from untoward incident and that death resulted from 
injury received in accident rather than such disease. Evidence in action for double indem 
nity, provided for by life insurance policy if insured’s death resulted from accidental 
injury, not disease, held insufficient to support verdict for plaintiff, in view of autopsy 
findings and photographs of insured’s heart. showing that heart failure was most rational 
and reasonable cause of accident and resulting fatal brain injury, or at least as probable 
cause as some untoward incident. New York Life Ins. Co. v. Doerksen. (U. S.) 

665(5)—In actions on life policies where there was no direct evidence that insured had 
drowned, testimony of witnesses who found thigh bone of human being in river one year 
after, and three miles from place of alleged drowning, held inadmissible to prove 
insured’s death, where watch for a floating body had been kept, there had been no 
particular wind or current during period after disappearance, bone was only one found, 
and there was nq evidence to identify bone as insured’s. In action on life policies based 
on alleged drowning of insured whose body was never found to determine whether evi- 
dence showed insured had died after lapse of policies, all testimony must be construed 
together and none of the uncontradicted and unimpeached testimony which was reasonably 
credible could arbitrarily be rejected. Mutual Life Ins. Co. of New York v. Zimmerman 
et al. (U.S.) hte ; . 7 on : 

665(5)—In action on accident policy for death of insured through automtbile accident which 
insurer claimed to have occurred while insured was driving automobile in intoxicated 
condition, and in violation of state laws, both of which were risks excepted by policy, 
evidence held to sustain finding that insured was not intoxicated at time of accident. 
Provident Life & Accident Ins. Co. v. Dance. (U. S.) 

665(5)—-Evidence, in action on accidental death policy, held to show, as matter of law. tha 
insured was intentionally shot by himself or another, so as to bar recovery under count 
of declaration averring that his death was due to bullet from pistol accidentally dis 
charged by himself or another. Travelers’ Ins. Co. v. Wilkes (GU. So 

(6). —— Suicide. 

665(6)—Evidence in action on life policy sustained finding that death of insured, who was 
found shot through head with a revolver between his legs, resulted from accidental 
means within added indemnity provision and not from suicide. Backstrom v. New 
York Life Ins. Co. (Minn.) ; “ ; 

665(6)—In action on life policy, where defense was suicide of insured, evidence held to sus 
tain verdict for beneficiary. Kansas Life Ins. Co. v. Pearson. (Okla.) 1247 

665(6)—-In action on double indemnity clauses of life policies, evidence sustained finding 
that insured’s death from gunshot wound was accidental rather than suicidal. New York 
Life Ins. Co. v. Melgard. (U. S.) 


(7). Proof and adjustment of loss. 
665(7)—Insurer could not escape liability on wind and tornado policy on ground that insurer 
received no proof of loss, where evidence showed that required report and proof of loss 
was sent to insurer on its form within time required by policy, and receipt of report was 
acknowledged by secretary of insurer. Parker v. Iowa Mut. Tornado Ins. Ass’n. (Ta). 837 
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665(7)-—Evidence in action on certificate, issued under city employee’s group insurance policy, 
for total permanent disability benefits, held not to show that insured was mentally or 
physically unable to give notice and furnish proof of disability, as required by policy to 
obtain benefit of waiver of premiums. Hardin y. Southeastern Life Ins. Co. (S. C.) 
7)—Evidence. in action on mutual life insurance policy, held sufficient to support jury’s 
finding that secretary of defendant association did not act in good faith in contending 
at time of settlement agreement with plaintiff that policy had lapsed for nonpayment of 
death assessment. People’s Mut. Life Ass’n v. Martindale. (Texas) 

665(7)—-Fact that arbitrators’ award of damages resulting from fire was grossly inadequate 
as compared with damages found by jury on sufficient competent evidence in action on 
fire insurance policy and testimony that some of arbitrators were customarily selected by 
insurance companies to arbitrate fire losses and that one of them submitted request to 
defendant for certain sum, to be withheld for him out of damages awarded. for his ser- 
vices immediately after award, without notifying plaintiff of such request, held sufficient 
to support jury’s finding that arbitrators were partial to defendant in making eward. 
United States Fire Ins. Co. v. Boswell et al. (Tex.) 

(8). Estoppel or waiver. 

665(8)—Evidence authorized finding that fire insurer, through its adjuster, recognized its 
liability on policy sued on for total loss and agreed to pay claim upon receiving insured's 
signature on final settlement receipt. Sentinel Fire Ins. Co. v. McRoberts et al. 
(Ga.) aan anes 
8)—Evidence of statements of fire insurer’s agents and insured’s actions in reliance 
thereon held insufficient to show waiver of compliance with “iron-safe clause’ so as to 
estop insurer to set up breach thereof, where policy provided that insurer’s agents had no 
power to waive any provision of policy except such as by policy terms might be subject 
of agreement, and that waiver must be written upon or attached to policy. Hornbuckle 
v. National Fire Ins. Co. of Hartford, Conn. (Ga.) 
8) Evidence held to establish that adjuster had authority to waive provision of auto 
mobile fire policy rendering policy void for violation of encumbrance clause. Sedlachek 
t al. v. Home Ins. Co. (Kan. 
8)---Evidence held insufficient to establish oral waiver of provision rendering fire policy 
void on commencement of foreclosure proceedings. Raney v. Mill Owners’ Mut. Fire 
Ins. Co. of Towa. (Kan.) 
8)-—-Evidence that automobile liability insurance salesman stated that he believed policy 
would be in effect, although insured had no driver’s license, held not to show waiver or 
estoppel of insurer to rely on policy clause exempting insurer from liability for operation 
by any person prohibited from driving. Zabonick v. Ralston. (Mich.) 
8)—Slight circumstances will establish waiver of grounds for forfeiture of policy. 
Garvin v. Union Mut. Life Ins. Co. (Mo.) 
(8) —Evidence held insufficient to show that soliciting insurance agent waived sound health 
provision of industrial policy as to tuberculosis, in view of failure of evidence to show 
that agent knew insured had tuberculosis, since waiver necessarily implies knowledge of 
matter allegedly waived. Kirk vy. Metropolitan Life Ins. Co. (Mo.) ; 
8)—-Evidence held sufficient to warrant finding, in action on life policies, that agreement 
is to time and manner of payment of premiums had been modified or that lapse was 
waived by insurer’s acceptance of delayed payment of premium. Divita v. New York 
Life Ins Co. (N. 33 . P 

665(8)—-In action on life policy. plaintiff's failure to furnish proof of death on ground that 
insurer had waived proof through denial of liability as alleged agents held to defeat 
recovery, where there was complete lack of competent evidence to show that agent's 
tatus as such would have expressly or impliedly authorized them to act for insurer in 
denying liability. American Bankers’ Ins. Co. v. Waller.  (Tex.) 

605(8)—In action on fire policy, evidence held to support finding that insurer’s soliciting agent 
knew before writing policy that insured had no iron safe as required by policy. Admission 
of insurer’s soliciting agent that he saw insured’s books lying on desk or counter near 
cash register during several of his numerous visits to insured’s place of business before 
writing policy, and evidence of inspector's visit to premises soon after issuance of policy, 
held to show insurer’s notice of absence of iron safe on insured’s premises, and waiver 
of such provision of fire policy. Carolina Ins. Co. v. Christopher. (Tex.) 

§ 666. AMOUNT OF RECOVERY. 

666—-Measure of damages for breach by insurer of life policy is surrender or equitable value 
of policy calculated on basis of the American Tables of Mortality. Watson v. Carter. 
(Ala.) ; 

666- Under bill for specific performance of group life policy wherein insurer asserted r 
to pay in installments designated by employer permanent and _ total disability benefits 
thereunder, equity court had power to render decree adjudicating full amount of 
disability benefits and providing for future payment in installments. John Hancock 
Mut. Life Ins. Co. v. Large. (Ala.) 


666—In insured’s action for breach of policy providing for payment of monthly disability 
benefits, insured held entitled only to recover amount of accrued installments. Cobb v. 
Pacific Mut. Life Ins. Co. of California. (Calif.) : 


In action on accident policy providing for installment benefits during total disability, 
insured held entitled to recover only accrued installments. Insurer’s default in payment 
of accrued installments under accident policy does not work breach of entire contract, 
but affects only rights of parties as to benefits accrued. In action on accident policy 
providing for installments benefits during total disability, insured could file supplemental 
complaint covering installments accruing between commencement of action and date of 
trial. In action on accident policy providing for installment benefits during total dis- 
ability, insured held entitled to recover installments accruing between commencement of 
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action and date of trial, where insured had filed supplemental complaint covering such 
installment. Brix v. People’s Mut. Life Ins. Co. (Calif.) 

666—In insured’s action for breach of policies ain for payment of ‘monthly disability 
benefits, insured held entitled only to recover amount of installments. Reuter v. Pacific 
Mutual Life Ins. Co. of America. (Cal.) . 

666—Where group policy provided for payment solely by monthly installments, insurer’s 
absolute refusal to pay disability benefits did not authorize recovery of face amount of 
policy in single present cash payment especially where policy provided for terminating 
installment payments if insured ceased to be totally disabled. ®tna Life Ins. Co. v. 


Dorman et al. (Ga.) 1205 


666--Code amendment of statute, declaring rents arising from demise of land by life tenant 
ipportionable, by adding words “and a like apportionment shall be made in the case of 
annuities,” held to make all annuities apportionable, so as to entitle beneficiary under life 
insurance policy to payment of proportionate part of disability benetits provided for 
thereby in addition to face amount of policy on insured’s death before anniversary date 
on which annual payment would have become due. New York Life Ins. Co. v. Majet. 
( Miss.) 

666-——-Automobile liability insurer may, by its conduct. become liable for entire judgment 
against insured, though exceeding amount named in policy. Where injured party offered 
to accept $6,000 in complete satisfaction of judgment against motorist insured to extent 
of $5,000, insurer rejecting offer to settle because motorist, who offered to pay amount 
in excess of insurer’s liability, would not pay $4,500, and failing to defend original suit 
on appeal, held liable for full amount of judgment affirmed by Supreme Court against 
motorist who appealed. Boling v. New Amsterdam Casualty Co. (Okla.) 

666-—Insured suing on life policy for disability benefits held not entitled to recover install- 
ments of benefits accruing between commencement of action and date of trial, or to recover 
premiums paid after commencement of suit. Summers v. Prudential Ins. Co. of America. 
(Pa.) : ; 

666—Insured held not entitled to assert insurer’s anticipatory breach of life insurance 
policies, roviding for total disability benefits, and recover all future benefits after 
receipt of i insurer’s letter stating that no further disability payments would be made. 
Insurer, writing insured, notified of discontinuance of total disability payments under 
life insurance policies, that matter was receiving further attention, urging him to apply 
for reinstatement of lapsed policy, notifying him that value thereof had been applied 
to purchase of continued insurance, informing his attorney of insurer’s willingness to 
give insured’s claim for disability benefits further consideration and tendering him full 
amount of accrued benefits and costs, held not guilty of anticipatory breach of contract, 
so that insured could not recover more than amount saemeee. Mobley v. New York 
Life Ins. Co. (U. S.) 

666—Verdict for disability benefits on group policy held not excessive because including 
installments due between time of filing suit and_time of trial, where such installments 
were claimed in petition. Metropolitan Life Ins. Co. v. Lovett. (Ga.) .. Sees 

666—In action on total and permanent disability clause in life policy, insured, if entitled 
to recover on ground of total and permanent disability, was also entitled to recover 
amount of premiums paid after filing of proofs of loss with insurer. Agtna Life Ins. 
Co. of Hartford, Conn. v. Huffstetter. (Ind.) 

666—In action on accident policy, verdict for $1,000 held not excessive for disability follow- 
ing accidental injury in sacroiliac region. Kingston v. istregeian Casualty Ins. Co. 
of New York. (Pa.) ke 

$ 668. QUESTIONS FOR JU RY. 

(1). In general. \ , 
668(1)—In suit on group insurance certificate against insurer who waited six months after 
submission of proof of disability and then refused to pay, whether refusal to pay was 
in bad faith, entitling insured to recover damages and attorney’s fees, held for jury. 
Liner v. Travelers’ Ins. Co. (Ga.) 

6o8(1)-—Where bodies of insured and wife were found on bed in their home each with shot 
in head with same gun lying on bed where it could have fallen from hand of either 
and blebs had flowed from mouth of wife showing that she lived three or four minutes 
after shot, and neighbors testified that noises like shots occurred a minute or two apart, 
whether wife named as beneficiary in husband’s life policy survived him held for jury. 
Where bodies of insured and wife were found on bed in their home each with shot in 
head from same gun lying on bed where it could have fallen from hand of either and 
blebs had flowed from mouth of wife showing that she lived three or four minutes after 
shot, and neighbors testified that noises like shots occurred a minute or two apart, 
whether wife, named as beneficiary in husband’s life policy, killed husband so as to 
preclude her estate from recovering proceeds of policy held for jury. Noller v. 2Etna 
Life Ins. Co. et al. (Kan.) 

668(1)—Whether insurer vexatiously delayed payment of industrial life policy held for jury. 
Mitchell v. Washington Fidelity Nat. Ins. Co. (Mo.) 

668(1)—In action on life policy in which defense was that polic had been canceled, evidence 
held sufficient to wah issue for jury whether defendant Failed to mail notices of can- 
cellation to insured. McGonigle et al. v. Prudential Ins. Co. of America. (Mont.) 

668(1)—Whether insured intended to change beneficiary of life policy and made every rea- 
sonable effort te do so held for jury. Skamoricus v. Konagiskie. (Pa.) 

#8(1)—In action against insurer for breach of contract of industrial life insurance accom- 
panied by alleged fraudulent act consisting of obtaining policy and receipt book under 
pretext of having policy revived and refusing to return policy or receipt book, evidence 
held sufficient for jury, so that there was no error in refusing insurer’s motions fot 
nonsuit. directed verdict, and new trial. Medlin v. Life Ins. Co. of Virginia. (S. C.) 

68(1)—-In action against insurer for breach of life insurance contract accompanied by alleged 
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fraudulent act of obtaining policy and receipt book under pretext of having policy revived 
and refusing to return policy or receipt book, question whether insurer obtained policy 
and receipts and fraudulently kept them so that policy might lapse held for jury under 
evidence, so that ~ re was no error in refusing insurer’s motions for nonsuit, directed 
verdict, and new trial. Walker v. Life Ins. Co. of Virginia. (S. C.) 
668(1)—-In action on ‘life policy, evidence held not to justify submitting punitive damages 
to jury on ground of insurer’s alleged fraud in executing receipt purporting to show 
refund to insured by insurer of overdue premium which had been paid to insurer_ upon 
filing of application for reinstatement. Snellgrove v. Life Ins. Co. of Virginia. (S$. C.) 
668(1)—In action on accident policy, case held for jury. Mann y. Travelers’ Ins. Co. (S. C.) 
668(1)—-Evidence that insured retained and undertook to collect amount of insurance policy 
substituted for canceled policy by insurer’s agent held insufficient to take to jury question 
whether insured ratified such substitution. Sussex Fire Ins. Co. v. Standard Fire Ins. 
Co. of Hartford, Conn. (S. C.) 2 7 
668(1)—Evidence as to whether insured’s alleged total disability occurred during coverage 
of group policy while insured was in employ of corporation taking out policy held for jury. 
Baldwin v. Metropolitan Life Ins. Co. (S. C.) 1030 
(2). Agency. 
668(2)—Testimony of realty company’s president and ‘‘account current” sent by insurance 
company to realty company, held sufficient to take to jury question of latter’s company’s 
agency for insurance company in action on fire policy, premium on which was included 
in such account. Belk’s Department Store of New Bern, N. C., Inc. v. George Washington 
Fire Ins. Co. (N. C.) ee ; ; 1109 
(3). The contract in general. 
668(3)—Under group disability policy providing that insurance cease on termination of 
employment, whether employment was terminated by discharge or by employee’s inability 
to perform work due to “senility” held for jury. Equitable Life Assurance Society of 
United States v. Garrett. (Ala.) 455 
668(3)-—In suit on life policy, whether insured was in ‘good health when policy was delivered, 
whether insured had made false representations as to freedom from tuberculosis and 
previous medical. surgical, or hospital treatment, held for jury. National Life & Acci- 
dent Ins. Co. v. Cummings. (Ala.) 1182 
668(3)—Whether insured was in sound health when policy was issued held for jury. Ameri- 
can National Ins. Co. v. Tolbert. (Ga.) .. 467 
668(3)——In action for disability benefits under life policy, conflicting testimony as to time of 
payment of premium and alleged execution and delivery of insured’s application for 
reinstatement of policy held for jury. Sun Life Assur. Co. of Canada v. Wiley. (Ky.) 195 
668(3)—-Evidence whether insured surrendering life policy did not have sufficient mind at time 
to understand and appreciate nature and effect of his contract held for jury. Jefferson 
Standard Life Ins. Co. v. Cheek’s Adm’r. (Ky.) 
668(3)—In action on life policy, evidence that policy was delivered to insured held insuffi- 
cient for jury. In suit on life policy, verdict for insurer held properly directed, in view 
of lack of evidence that policy was delivered to decedent or that proof of death was 
submitted to insurer, as required by policy. Larsen v. seloeassicoaneens Life Ins. Co. 
(Mass. ) Say cathe Ce alates ‘ 
668(3)——Whether public liability policy, originally issued to hotel owner, was transferred 
by him to company to which hotel was transferred, so as to render insurer liable for 
injury to guest after transfer of hotel to company, held for jury. MeNeill v. Fidelity 
& Casualty Co. of New York. (Mo.) 1370 
668(3)-—-Whether tornado policy had been issued and was in force at time property allegedly 
insured was destroyed by tornado held for jury. Waits v. Columbia Fire Underwriters 
Agency of National Fire Ins. Co. of Hartford, Conn. et al. €Neb.) 1103 
668(3)-—-In_ beneficiary’s action on health and accident policy, whether policy had been can- 
celed for nonpayment of policy fee and first premium held for jury. Krisberg v. Inter- 
Ocean Casualty Co. (N. M.) ori Seat EE iar meg 
668(3)—-In action on life policy, whether insured was in good. health at time of application. 
as represented, held for jury. De Gregorio et al. v. Metropolitan Life Ins. Co. (N. Y.) 
668(3)—Whether insured is in good health at time of delivery of life policy depends on 
circumstances of each case and ordinarily is for determination of trier of facts. 
National Life & Accident Ins. Co. v. Wicker. (Okla.) : enacts 
668(3)—Nonsuit held proper, where evidence showed that there was no contract of auto 
mobile liability insurance between insurer and_ plaintiff who, on receipt of policy cover- 
ing automobile, notified insurer that he did not want the insurance which failed to cover 
several trucks under agreement with insurer's agent. Hicklin v. State Farm Mut. 
Automobile Ins. Co. (S$. C.) : 362 
(4). Avoidance and forfeiture. 
668(4)-—Whether insured, who, after accident, stated that he had been driving, but before 
trial informed insurer that another had driven automobile at time of accident, co- operated 
with insurer, held question for jury, in action " a injured against insurer. 
Petersen v. Preferred Acc. Ins. Co. of New York. L ; , 145 
668(4)—-Evidence held insufficient to make issue for Ry in action on life policy, whether 
policy which lapsed had ever been reinstated. Tllinois Bankers’ Life Ass’n v. Hardy. 
(Okla. ) > aS 
668(4)—-Whether notice to insurer of insured’s accidental death within six days after death 
was reasonable notice within accident insurance policy requiring notice of injury within 
twenty days after date of accident and ‘timmediate notice” of accidental death, though 
received by insurer after twenty-day period, within which insured died, held fact question 
for jury: “immediate notice’? meaning reasonable notice. Gould vy. Travelers’ Ins. Co. 
im. 3 J ‘ .1073 


668(4)—-In wife’s action on fire policy issued husband on community property, evidence that 
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husband knew that wife intended taking policy on her separate property located in same 
building before it was issued, and that he knew of issyance and acquiesced therein, 
would not support directed verdict for insurer, where issue was raised that both husband 
and wife intended wife’s policy to cover only wife’s separate property. McMillan v. 
American General Ins. Co. (Tex.) 

668(4)—In action by insured’s judgment creditor against automobile liability insurer, where 
evidence was conflicting as to whether insured’s failure to attend trial of action result- 
ing in judgment against insured was due to insured’s refusal to cooperate with insurer 
or to insurer’s refusal to pay insured’s expenses, question should have been submitted 
to jury, though insurer had not subpoenaed insured. Hoff v. St. Paul-Mercury Indemnity 
Co. of St. Paul. (U. &) . 

668(4)—Whether insured’s books were reasonably complete, honestly made, and properly 
kept in fireproof safe. as required by fire policy sued on, held for jury United Fire- 
men’s Ins. Co. of Philadelphia v. Jose icc Soler & Co., Inc. (U. S.) 

(5). —— Health, condition and habits of insured. 

668(5)—Evidence that manager and saleswoman in insured’s store were to receive 
profits, in addition to salary, held insufficient to make issue for jury under defense in 
action on fire policies that insured was not sole owner of stock of merchandise damaged 


by fire, where insured testified that he owned entire stock of merchandise and that 
wae had never made any investment therein. Mercantile Ins. Co. et. al. v. Murray. 
(Okla. ) 
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(6). Fraud o1 misrepresentations in general. 
6)—While court, as matter of law, may pass on materiality of representation in application 
for accident policy. and sometimes also whether misrepresentation increased risk of loss, 
generally, question of intent is an inference of fact, and is submitted to jury when reason 
able men may draw different conclusions. Whether misrepresentation in application for 
tor accident policy increased risk of loss is for jury if question is reasonably debatable 
In action on accident policy where insured admitted materiality of alleged misrepresenta 
tions in application for policy. degree of their materiality and their probable influence 
upon insurer in passing on application, and whether misrepresentations increased risk of 
loss, held for jury. General Accident, Fire & Life a, Corporation v. Jordan. (Ala.) 807 
6)—In action on industrial policy by administratt: of insured, whether insurer had 
issued policy as 1 sult of fraud and collusion pr icticed upon it by administratrix and 
nsurer’s agent in signing of application in insur s name by administratrix held for 
jury. Byrne v. Prudential Ins. Co. of America. Nae 
6)—Statute providing for submission to jury of question whether matter misrepresented 
to insurer contributed to event on which policy is to become payable does not deprive 
court of power to determine whether there is any evidence which 
of such issue to jury. Kirk v. Metropolitan Life Ins. Co. (Mo.) 
668(6)—Whether application for $2,000 life policy was rejected or merely postponed, as 
regards alleged falsity of warranty as to nonrejection contained in application to 
another company for accident policy, held for jury, in view of issuance of $5,000 
modified life policy on subsequent application made to same life insurer within one 
year after first application. Whether failure to receive policy constituted knowledge by 
applicant of rejection held jury question, as regards alleged falsity of warranty as to 
nonrejection contained in subsequent application to another company. Solez v. Commer- 
cial Travelers’ Mut. Acc. Ass’n of America. (N. Y.) 
668(6)—In action on automobile theft policy, refusal to submit to jury question whether 
insured had been guilty of intentional false swearing in relation to loss, which issue 
was raised by pleadings and evidence, and submission only of question whether auto- 
mobile had been taken with insured’s connivance, which was not tendered by answer 
nor litigated at trial, held error. Oppenheimer vy. Washington Assur. Corporation of 
New York. (N. Y.) 

668 (6)-—Evidence on action on life policies, held insufficient to make issue for jury of defense 
that another person was substituted for named insured in taking physical examination on 
which policies were issued. Divita v. New York Life Ins. Co. (N. Y.) 1008 

8(6)—When application for insurance is made basis of contract and is attached to and made 
part of policy, materiality of questions and answers in application are questions for court. 
Where application for insurance is made basis of contract and is attached to and made 
part of life policy, and there are misrepresentations in applicant’s answers, and it appears 
trom record that reasonable minds could not differ on question as to whether matter 
misrepresented increased risk of loss, question is one of law for court. Thomas v. New 


York Life Ins. Co. (N. DL) 

68(6)—Whether bencticiary fraudulently procured policy on life of, persons of unsound 
health by having another impersonate insured held for jury. National Life & Accident 
Ins. Co., Inc. v. Barker. (Okla.) 


668(6)—In action on accident policy, whether statement in application concerning applicant’s 


income was correct held for jury. Kingston v. Metropolitan Casualty Ins. Co. of New 
York. (Pa.) 


217 


authorizes submission 


989 


589 


668 


6)—In action on marine tire policy subject to New York standard form, which provided 


that policy should be void in case of fraud or false swearing by insured. whether insured 
had made deliberately false statement in his proofs of claim as regards location of barge 
covers held for jury. In action on marine fire policy subject to New York standard form, 
which provided that policy should be void in case of fraud or false swearing by insured, 
whether insured was guilty of fraud in statement of cost of barges held for jury. In 
action on marine fire policy subject to New. York standard form, which provided that 
policy should be void in case of fraud or false swearing by insured, whether before or 
after. loss, whether insured swore falsely when he denied knowledge of cause and origin 
of the fire held for jury. Schmutz v. Employees’ Fire Ins. Co. (U. S.) 869 
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(7). - Health, condition, or habits of insured. 

968(7)- -In action on accident policy, whether insured fraudulently concealed fact that he 
was not free from injury when application was made held for jury. Commercial Cas 
ualty Ins. Co. v. Hudgens (Ala.) 27t 

668(7)—-In suit on life policy, whether insured was in good health when policy was delivered, 
whether insured had made false representations as to freedom from tuberculosis and 
previous medical, surgical and hospital treatment, held for jury. (Ala.) 1182 

668(7)——Whether insured knowingly made false answers to questions in application regarding 
his health held question for jury under conflicting evidence in action on life policies. 
Metropolitan Life Ins. Co. v. Waddell. (Ark.) 179 

668(7)—Whether fact that insured had indigestion troubles in March, April and May of 1932, 
and died from cancer of intestines in June, 1932, rendered life policy applied for and 
issued in May, 1932, void, where insurer’s agent had been informed of insured’s indi- 
gestion troubles, held for jury. Whether life policy applicant who, shortly before making 
application, had gone to physician for treatment for indigestion, falsely represented facts 
material to risk in answering questions as to previous illness and as to consultation with 
physician in negative held for jury, it not appearing to physician that applicant was 
suffering from any serious or dangerous ailment such as affected his general health, 
especially where applicant stated true facts to agent, who recorded answer in negative. 
Tobe Hancock Mutual Life Ins. Co. v. Yates. (Ga.) 468 

668(7)—In action on life policies whether insured committed fraud in application by con- 
cealing the condition of her health held for jury Berkshire Life Ins. Co. v. Goldstein. 
(Ky.) bates 1222 

668(7)—-Whether insured made false and fraudulent representations as to his health at time 
of applying for life insurance policy sued on held fact question for jury. Fernandez 
v. Mutual Life Ins. Co. of Baltimore. (Mo.) soso g ‘ j : 53 
668(7)—-Whether insured, signing statement to obtain revival of life policy, made untrue 
representation regarding her health, and whether she made it knowingly with intent to 
deceive, held for jury under evidence sustaining verdict against insurer. Pollard et al. 
v. Royal Highlanders.. (Nebr.) aaa : ae wares 506 
668(7)—In action for disability benefits under life policy rider, whether policy was procured 
by fraud and misrepresentation concerning condition of insured’s health and medical 
history of himself and family held for jury. Scott v. New England Mutual Life Ins. 
Co. (Nebr.) : 506 
668(7)—Evidence in action on industrial life insurance policies that defendant's physicia: 
examined insured and that he received insurance thereafter created no triable issue for 
jury as to insured’s soundness of health when policies were issued, in absence of evidence 
rebutting presumption of unsound health, established by attending physicians’ testimony 
or disclosure of nature of insured’s illness to examining physician Matejunas v. Pru 
dential Ins. Co. of America Ch. 3) 

668(7)—Where action, for monthly disability benefits under life policies, was defended on 
ground that policies were fraudulently procured on false representations that insured was 
not suffering from tuberculosis and had not consulted physician within five years prior 
to issuance of policies. whether prior to issuance of policies insured had consulted phy 
sician for any disease of lungs. Where action for monthly disability benefits under life 
policies was defended on ground that policies were fraudulently procured on false repre 
sentations that insured was not suffering from tuberculosis. whether insured had suffered 
from any disease of lungs prior to issuance of life policies held for jury. Steinberg v 
New York Life Ins. Co. (N. Y.) 1245) 

668(7)—-Whether insured is in good health at time of delivery of life policy is generally 
question of fact for jury or court Mid-Continent Life Ins. Co. v. Trumbly. (Okla.) 245 

668(7)—In action on accident policy, whether statement_concerning applicant’s health was 
correct held for jury. Kingston v. Metropolitan Casualty Ins. Co. of New York. 

668(7)—In action on life policy, where applicant apparently in good health, but informed 
that cancer of uterus of which she was suffering was incurable, knowingly misrepre- 
sented her health in answers contained in application, passing of applicant by physician 
unacquainted with her when there was nothing to indicate that examination of genital 
organs was necessary and investigation concerning substituted beneficiary held insufficient 
to take case to jury on question of whether insurer had waived insured’s fraud. 
McLester v. Metropolitan Life Ins. Co. (S.C.) ; ; 
(7)--In action on health policy whether insured truthfully answered questions in applica- 
tion which answers insurer’s general agent stated were immaterial and failed to write 
down held for jury Washington Fidelity Nat. Ins. Co. v. Smith. (Texas) 

668(7)—-Insured’s failure to disclose that he previously had been treated by physician and that 
he suffered frim palpitation of the heart and shortness of breath when asked whether he 
had consulted physician or suffered from those ailments held to require verdict for insurer. 
since such statements were “material representations” which invalidate policy without 
further proof of actual conscious design to defraud. Prudential Ins. Co. of America v. 
Loewenstein cv, S ) 

(8). Payment of premiums. 

668(8)--In action on life policy, whether policy lapsed for nonpayment of premiums held 
for jury. Commonwealth Life Ins. Co. v. Orr. (Ala.) 

668(8)—Evidence that insured seeking total and permanent disability benefits under group 
policy was totally and permanently disabled before policy lapsed held insufficient for 
jury. Prudential Ins. Co. of America v. Howard’s Assignee. | (Ky.) 

668(8)—-Where beneficiary testified to truth of statements in certificate of insurability for 
reinstatement of lapsed life policy, verdict could not be directed for insurer unless 
there was contrary conclusive evidence, though preponderance of evidence may appear 
so great as to require trial judge to set aside verdict for beneficiary contrary to such 
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preponderance. Conflicting evidence held not to show, as matter of law, falsity of state- 
ments in certificate of insurability for reinstatement of life policy. Burke v. John Han- 
cock Mutual Life Ins. Co. (Mass.) ata hares ai oad 

668(8)—-In action on life policy where execution of policy with another insurer and assump- 
tion of contract by defendant insurer were admitted, and insurer’s permitting of insured 
to pay premiums after due date was shown by insurer's receipts, and death of insured 
was not controverted, plaintiff held entitled to judgment as matter of law. Hart v. 
Missouri State Life Ims. Co. (Mo.) 

668(8)—-In action on industrial life policy, whether policy had lapsed because of nonpayment 
of premium held for jury. Mitchell v. Washington Fidelity Nat. Ins. Co. (Mo.) 

» 668(8)—Where insured had requested reinstatement of lapsed life policy on July 24th and 
application was not received from agent by branch office until July 28th whether there 
was unreasonable delay on agent’s part so as to reinstate policy held for jury. Apostle 
v. Acacia Mutual Life Ins. Co. (N.C.) 524 

668(8)—In action on life policy where premium note alone contained forfeiture provision, 
nonpayment of such note held not to forfeit policy as matter of law. Owens v. North 
Carolina Mutual Life Ins. Co. (S. C.) 540 

668(8)—In action on group life policy which insurer claimed had lapsed for nonpayment of 
premiums, whether $2 paid by insured to insured’s agent covered premium for July or 
merely repaid agent for what insured owed him on premiums for May and June which 
agent had personally paid fcr insured held for jury. Tolbert v. Southern Mutual Life 
Ins. Co. (S. C.) ; aa . 

668(8)—-Evidence in action on life insurance policy held sufficient to take to jury question 
whether insured died before policy lapsed for nonpayment of premium. Huckabee \ 
Life Ins. Co. of Virginia. (S. C.) 

6€8(8)— Whether secreta of mutual life ssociation acted * good faith in contending that 
life insurance policy “hed 1 psel for failure te vay death assessment held fact questior 
for jury in action on policy. People’s Mut. Life Ass’n v. Martindale (Texas) 

(10). Loss and liability of insurer in general. 

668(10)—-Charge that jury could not find for plaintiff, in action on automobile theft insur- 
ance policy, if alleged thief had not formed intent to steal automobile at time of coming 
into possession thereof, but subsequently formed such intent and stole automobile, held 
properly refused. Home Ins. Co. of New York v. Trammell. (Ala.) 

668(10)—-In action by insured on indemnity policy to recover damages paid to persons rid 
ny on insured’s truck when it overturned, whether persons, hired to pick cotton for 
rsured d paid by the pound, were insured’s employees or passengers for a consider 

ation so as to preclude recovery under policy held for jury where evidence showed that 
persons were being taken home without having worked on day when accident occurred 
ind that insured did not charge for transportation. Commercial Casualty Ins. Co. v 
Cherry. (Ark.) 

£08(10)— In action on indemnity bond excluding obligation for injuries to assured’s employee 
while engaged in assured’s business, whether boy employed to deliver retail milk route 
who was injured while helping driver of wholesale route of same employer as favor to 
drive vas assured’s employee and actually engaged in master’s business at time of 
injury held for jury; word ‘engaged’ denoting action and meaning to take part in. 
Travelers’ [Indemnity Co. of Hartford v. Smith et al. (Ark.) 

668(10)—In action on. fire policy, where evidence that insured participated with party who 
confessed to burning building was sufficient to justify jury in finding such fact had 
issue been submitted to them, trial court’s direction of verdict for plaintiff held error. 
New York Underwriters’ Ins. Co. v. Stewart et al. (Ark.) 1307 

668(10)—In action against automobile liability insurer to recover on judgment previously 
obtained against insured, who owned two trucks, evidence that truck which struck plain- 
tiff was the truck which was covered by defendant’s policy held to make case for jury 
and to sustain verdict for plaintiff. Cunningham v. Hawkeye Casualty Co. (lIa.) 138 

968 (10)—-Evidence, in action on fire insurance policy, held sufficient to take to jury question 
of incendiary character of fire. Evidence tending in any manner to establish incendiary 
character of fire requires determination of such question by jury, in law action on fire 
insurance policy, though weak. Evidence, in actions on fire insurance policies, held suffi 
cient to take to jury question of insured’s connection with fire. Natalini v. Northwestern 
Fire & Marine Ins. Co. Same v. Continental Ins. Co. of New York. (Towa) 

668(10)—-Whether prospective purchaser was owner of automobile received from garage, or 
had taken delivery thereof under conditional sales agreement, within exception in garage 
keeper’s liability policy excluding liability where automobile was purchased under install- 
ment payment agreement, held question for jury in action against insurer for injuries 
claimed to have resulted from prospective purchaser’s negligent operation of automobile as 
additional assured. Steinrock v. Hartford Accident & Indemnity Co. (N. J.) 902 


668(10)—Where fire policy provided that insurance should cease if building or any _ part 
thereof should fall except as result of fire, and facts showed that, before the fire, house 
was blown from its base, about one-third of shingles were blown off the roof, and front 
porch was blown down and chimney fell during windstorm, question whether substantial 
and material part of house had fallen held for jury, rendering peremptory instruction 
for insured erroneous. Where fire policy provides that insurance should cease if building 
or any part thereof should fall except as result of fire, question whether damage caused 
by windstorm constituted falling of material portion of house is one of fact and is for 
jury so long as reasonable minds may differ. American General Ins. Co. v. Thompson 
et al. (Tex.) : 125 
668(10)—-Whether there was total loss of building within fire insurance policy sued on was 
ultimate issue of fact, not mixed question of law and fact. United States Fire Ins. Co 
v. Boswell et al. (Tex.) 1321 
668(10)—In action on policy indemnifying against loss of jewelry, evidence held to justify 
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directed verdict for insured on ground that jewelry had been stolen. Transcontinental 
Ins. Co. v. Stanton. (U. S.) nis ae ee 
(11). - - Life or accident insurance. a 
62(11)—-Whether insured’s paralysis was caused by automobile collision or by cerebral hem- 
orrhage resulting from high blood pressure held for jury. In action on accident policy 
onflicting evidence whether automobile accident was sole proximate cause of insured’s 
paralysis held for jury. Metropolitan Life Ins. Co, v. Halsey. (Ala) ae ’ 
668(11)—-In action for additional accidental death benefits under life policy. conflicting evi- 
dence whether general septicaemia causing death resulted from infection of external 
injury held not to require general affirmative charge for insurer. American National 
Ins. Co. v. Reed. (Ala.) wate aunieiery late aveisie 6 onsele oi aus Getha gs tee ss 
668(11)—In coal miner’s action on group policy, evidence that plaintiff, having been removed 
from mines because of disability, was given light outdoor work and was finally laid off, 
held sufficient for jury regarding disability. Equitable Life Assurance Society of the 
United States v. Watts. (Ala.) A cpa sie PRES hte 
668(11)-—-In action on policy insuring distributor of peanuts against total and permanent 
disability as result of bodily disease so as to prevent insured from engaging in any occu 
pation, evidence of insured’s disability as result of arthritis deformans held sufficient to 
take to jury question whether insured was totally and permanently disabled, although 
insured was able to supervise business with aid of his wife. Metropolitan Life Ins. Co. “ 
vy. Weathersby. (Ark.) 5 : : 1195 
668(11)—-Physician’s testimony, in action on accident insurance policy, that paralysis of cer- 
tain muscles of plaintiff's body was due to intercranial hemorrhage, caused by traumatic 
injury to plaintiff's head, held sufficient to take such question to jury. Brown v. 
Standard Acc. Ins. Co. of Detroit, Mich. (Calif.) a 
668(11)—Testimony of insured’s physician admitting nontraumatic contributory cause, of 
insured’s paralysis resulting from bump sustained in automobile accident held insufficient 
to make issue for jury whether injury was effected exclusively through accidental means 
within accident policy. Brown v. Standard Accident Ins. Co. of Detroit, Michigan. 
(Cal.) : ered ; 
668(11)——In suit on certificates of group imsurance, recovery of disability benefits held pre- 
cluded by undisputed evidence that employer notified insurer that plaintiff’s employment 
had terminated and ceased to pay premiums for plaintiff’s insurance on each certificate 
hefore plaintiff's disability was incurred. Curd y. Travelers’ Ins. Co. (Ga.) 
668(11)—-Whether insured is totally disabled, within group certificate insuring against dis 
ability permanently, continuously, and wholly preventing insured for life from engaging 
n any occupation or employment for wage or profit, is generally for jury. Whether 
usured was totally disabled, within group certificate insuring against disability per 
manently, continuously, and wholly preventing insured from engaging in any occupation 
or employment for wage or profit, held for jury, in view of evidence that insured injured 
is back, sustaining a hernia, in July, worked until December, when he was operated on 
for hernia, returned to work soon after and worked until April, when he could work no 
longer on account of his injury, and he had since been totally disabled from pursuing his 
work. Liner v. Travelers’ Ins. Co. (Ga.) 
668(11)—-Whether insured has been permanently and totally disabled is question of fact for 
jury. In action on total and permanent disability clause in life policy, whether insured 
was totally and permanently disabled held for jury. AStna Life Ins. Co. of Hartford, 
Conn. v. Huffstetter. (Ind.) st fst ee stil ochre Maik ewe 3 
668(11)—-Under group life policy providing that insurance of employee shall automatically 
cease upon termination of employment, except that employer may elect that all tem- 
porarily laid off employees shall be considered to be in employment during period of 
insurance, whether locomotive engineer who had been discharged because of violation of 
rule which resulted in wreck, but who was informed by foreman that engineer would 
be rehired, and whose premium was paid by railroad and by him, was temporarily laid 
off so as to entitle recovery on policy, held for jury. Zeigler v. Equitable Life Assur- 
ance Society of the United States. (Ia.) Pe pe en ee re 
»68(11)--Where insured under accident policy. who had been taking down wall in base 
ment, stated when arriving at head of stairs that he had fallen and was hurt, such decla 
ration, in connection with his conduct, condition of his face and clothing, and almost 
immediate death, held sufficient to take to jury question whether he had fallen and was 
hurt as result thereof. In action on accident policy, character of injury and full description 
thereof may be proved by lay witness, and, when it is so proved, peremptory instruction 
for insurer is improper In action on accident policy, expert testimony that injury was 
proximate cause of death, coupled with insured’s res geste statement, bruises on face, 
dirt on face and clothing, his action in holding head and crouching over, and his imme 
diate death, held sufficient for jury on question whether injury was sole proximate cause 
of death, independent of alleged angina pectoris. Provident Life & Accident Ins. Co. 
of Chattanooga. Tenn., et al. v. Diehlman. (Ky.) 1291 


668(11)—-Whether injury to hip and subsequent disability sustained by insured when, while 


lifting 40-pound can of oil on to truck, he was stricken with severe pain in hip, causing 
him to fall to ground, striking on hip, resulted from accident sustained through ‘“acci- 


dental means” within meaning of accident policy, held for jury. Donohue vy. Washington 
Nat. Ins. Co. (Ky.) 


1296 
608(11)—-Evidence held insufficient to make issue for jury whether insured was 
bull, within policy provision awarding indemnity for death resulting from 
by a bull or cow.” Deeker v. Fedtral Life Ins. Co. (Mich.) 
8(11)—-Whether death of insured. 
from kidney by fall, was caused 


“vored” by 

being “gored 
818 

resulting from lodgment in ureter of stone dislodged 


1 solely by external, violent, and accidental means, and 
ot directly er mdirectly by bodily infirmity so as to authorize recovery on double indem 
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nity provisions of life policy held for jury. Mair v. Equitable Life Assur. Soc. of 
United States (Minn. ) 
608(11)—Whether insured was totally and permanently disabled within group policy held for 
jury. Nagel v. Metropolitan Life Ins. Co. (Mo.) : ; : 
668(11)—Whether undertaker, who actively managed and directed funerals and all things 
incidental thereto, was incapacitated by influenza, grippe, and arthritis so as to cause 
disability resulting in continuous, necessary, and total loss of business time, held for 
jury, in action to recover health and accident disability benefits. Moore v. Pacific Mut. 
Life Ins. Co. of California. (Nebr.) 2 as eee ; : 
668(11)—In action for disability benefits, evidence that insured was unable to work after 
suffering nervous breakdown and undergoing several operations held sufficient for jury as 
regards total permanent disability. Gossett v. Metropolitan Life Ins. Co. (N.C.) 
668(11)—-In action for life policy disability benefits evjdence held sufficient to take case to 
jury on issues of insured’s total disablement and ‘duration thereof. Bradshaw v. A&tna 
Life Ins. Co. (N. C.) ; ; 
68(11)—Statements by insured in application for automobile operator’s licenses that he had 
not suffered any physical or mental disability were not conclusive so as to entitle defend- 
int, as matter of law, to dismissal of complaint for disability benefits under policy, but 
idmissions went to credibility. Robinson et al. v. Equitable Life Assur. Soc. of the 
United States. (N. Y.) 1015 
»o8(11)—Attending physician's certificate that Banti’s disease of six years’ duration caused 
insured’s death held not conclusive on beneficiary suing on life policy, although, not- 
withstanding beneficiary's protest and disaffirmance of such certificate, question should 
have been submitted to jury in ‘connection with physician's certificates and with bene- 
ficiary’s statement that cause of death was unknown and that duration of insured’s 
illness was three days. Santos v. John Hancock Mutual Life Ins. Co. (N. Y.) 1241 
668(11)—In action on accident provision of industrial policy, whether insured’s death was 
caused solely through accidental burns, and was not contributed to by paralytic stroke, 
broncho-pneumonia, or heart affection, held for jury. Brandeis v. Metropolitan Life 
Ins. Co. (Pa.) Ss cectinee wkah ie ; 
98(11)—In action on accident policy whether loss of eye was effected “accidentally and 
through external and violent means” held for jury where evidence disclosed that insured, 
who was experienced chef, put frozen brains in hot grease and that brains and grease 
spattered and struck insured in eye. National Life & Accident Ins. Co. v. Agee. (Texas) 308 
6o8(11)—-Whether injury to insured’s arm constituted total and permanent disability within 
life policy held for jury American National Ins. Co. v. Points. (Tex.) 1259 
668(11)—In action on accident policy. evidence as to whether thrombus causing death was 
caused by automobile collision held to take to jury question whether death resulted from 
“hodily injuries, effected directly and independently of all other causes, through exter 
nal, violent and occidental means.” Travelers’ Ins. Co. of Hartford, Conn. v. Diner. 
Se 274 
668(11)—In action for total permanent disubility benefits under accident policy testimony by 
insured that he never was wholly incapacitated held not to require directed verdict for 
insurer, since disability is question for jury and not for insured. Whether minister was 
totally and permanently disabled because of severe burns on both hands, within accident 
policy providing for recovery for loss of both hands, held for jury, notwithstanding 
there had been no amputation or seveiance of hands. Smoak v. Southeastern Life Ins. 
e tar &).. a Pe : Cha 542 
11)—Evidence whether insured, who disappeared from county heme in June, 1930, and 
whose skeleton was found in woods in February, 1932. died hefore lapse of life policy on 
September 15, 1930. held for jury. Free v. Life Ins. Co. of Virginia. (S. C.) 1027 
11)—Evidence in action on life insurance policy held sufficient to take to jury question 
whether deceased person’s remains, found after insured’s disappearance were those of 
insured. Huckabee v. Life Ins. Co. of Virginia. (S. C.) 1031 
11)-—-In action on policy covering accidents sustained while riding or driving in an auto- 
mobile, but excluding accidents sustained while entering or leaving automobile. evidence 
that insured was thrown from school bus as alleged in complaint held insufficient for 
jury. Turner et al. v. American Motorists Ins. Co. (S. C.) 1080 
(11)—-Whether insured under group policy indemnifying against total and permanent dis- 
ibility occurring while policy is in effect was totally and permanently disabled at time 
certificate was issued so as to preclude recovery held for jury. Whether insured claiming 
disability benefits who, because of compulsion of economic necessity, does limited amount 
»f work for which he receives small remuneration though he works at risk of further 
impairment of health and perhaps loss of life, is totally and permanently disabled within 
group policy, is for jury. Smithpeters v. Prudential Ins. Co. of America. (Tenn.) 1049 


11)—-Whether wrecking of automobile which consisted in screw bolt dropping out of 
hinge was proximate cause of death of person riding in automobile who fell out of door 
so as to entitle recovery under accident policy covering accidental death resulting directly 
ind independently of all other causes from bodily injuries sustained in wrecking of auto- 
mobile held for jury. Federal Life Ins. Co. v. Raley. (Tex.) 1055 


668(11)—In actions on life policies, evidence that insured had drowned before policies lapsed 
held insufficient for jury, where no body was found and in view of evidence which dis- 
closed _that insured, who was in financial trouble, might have run away. Mutual Life 
Ins. Co. of New York v. Zimmerman et al. (U. S.) : : 


65 


668(11)—While burden of proof that insured did not exercise ordinary care for his own 
safety at time of accident was on insurer, if there was in record substantial evidence 
of insured’s failure to exercise ordinary care, and no substantial contradictory evidence, 


court had duty to direct verdict for insurer. Micca v. Wisconsin National Life Ins. 
Co. (U. S$.) : Saar ; 
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668(11) —In action on accident policy, whether insured accidentally fell and whether fall was 
caused by excitement occasioned by controversy held for jury. Whether insured’s death 
was due solely to accidental injury and whether his sclerotic condition was normal 
or so advanced as to constitute a disease held for jury. Preferred Accident Ins. Co. of 
New York v. Combs. (U. S.) 

(12). —— Suicide. 

668(12)—In_ action on life policy, evidence that insured committed suicide by jumping in 
front of train required directed verdict for insurer. Where all the evidence overcomes 
presumption against suicide, convincingly indicates that death was suicidal, and is 
inconsistent with accident or murder, insurer is entitled to directed verdict. Bowdon 
v. Metropolitan Life Ins. Co. (Mo.) See We a ‘ 

668(12)-—In action for accidental death benefits under life policy. evidence that insured’s 
death, when run ever by train, was accidental, and not intentional held for jury, so as 
to warrant refusal to charge that there was no evidence that insured died as result of 
accidental means, notwithstanding engineer's statement that insured apparently stooped 
over rail and lay down on track in front of train. Wainstein v. Equitable Life Assur 
ance Society. (Pa.) ; 

668(12)—-In actions on double indemnity clause of life policy, where death of insured can be 
accounted for upon any reasonable hypothesis other than suicide, case is for jury. In 
action on double indemnity clause of life policy, where deceased was killed in clothes 
closet by discharge from rifle held in his own hand, and circumstances required conclusion 
that muzzle of the gun was in mouth of deceased when rifle was discharged, but evidence 
permitted inference that muzzle might have been accidentally thrust into deceased’s 
mouth and that trigger became entangled in clothing, question whether death was acci- 
dental or suicidal held for jury evidence. Gamer v. New York Life Ins. Co. (U. 
= 

(13). Amount or extent of loss. 

668(13)—-Evidence in action for balance due under life insurance policy held insufficient to 
take to jury questions whether representations by defendant’s agent that policy had not 
fully matured and that less than face amount thereof was due were false, known by such 
agent to be false and relied and acted on by plaintiff’s agent in accepting lesser amount 
in settlement and whether plaintiffs suffered any damage because of such representations 
Progressive Life Ins. Co. v. Shop et al. (Ark.) ; 1190 

668(13)—-Whether insured committed suicide, so as to bar recovery of double indemnity 
under life insurance policy for his death from accidental injuries, is exclusively for jury 
to determine under proper instructions. Dark v. Prudential Ins. Co. of America. 
(Calif.) ; 29 

668 (13)—In 
that he would be wholly and presumably permanently prevented thereby for life from 
pursuing any gainful occupation held for jury. Equitable Life Assurance Society of 
United States v. Reynolds. (Ky.) 122¢ 

668(13)—-In action on life policy for double indemnity, testimony that germ which caused 
insured’s death entered insured’s body through his toe and that condition was result of 
trauma held sufficient to take question whether insured’s death was caused by ac 
dental means to jury Kisser v. John Hancock Mut. Life Ins. Co. of Boston. Ma 
Ch. ¥) 
13)--In action for double indemnity under life policy, whether agent was authorized te 
solicit business on basis of pamphlet showing causes of death for which double indemnity 
had been paid, or to deliver any word-book of policy, held for jury, where insure: 
printed such pamphlets and made them available to axvents Rasmussen v. New York 
Life Ins. Co. (N. Y.) 

668(13)—In action on group policy for total and permanent disability benefits, whether 
insured was totally and permanently disabled held for jury Etters v. Equitable Life 
Assur. Soc. of United States. (S. C.) . 

668(13)—-Evidence of insured storekeeper’s incapacity to perform physical or manual labor 
as result of intestinal sepsis held sufficient to make issue for jury of total and permanent 
disability in action on life policies, where in connection with his work insured operated 
small farm and personally drove truck which he loaded and unloaded. Ford v. New York 
Life Ins. Co. (S. C.) ; 1034 

668(13)—-Evidence that insured’s death resulted in part from mental disturbance when auto 
mobile driven by him struck child, and from pre-existing disease of blood vessels, held 
insufficient to make issue for jury of liability of insurance companies on accident policy 
and double indemnity provision of life policy, where both policies limited recovery to 
death resulting solely from bodily injuries. Provident Life & Accident Ins. Co. \ 
Campbell. Penn. Mut Life Ins. Co. v. Same. (Tenn.) 

668(13)—-Whether boiler maker’s helper who sustained hernia, but continued on his job until 
discharged, and afterwards worked in restaurant, operated filling station, and was night 
watchman, was permanently and totally disabled so as to be entitled to benefits under 
group policy, held for jury. Total disability and permanent disability under group policy 
were issues of fact to be determined on evidence adduced in each individual case. If 
insured works when he is unable to work, and if work impairs or endangers his health 
and his disability is of such character that ordinary care requires him to desist, then 
whether “total disability’? exists within group policy is for jury. Temples v. Prudentiai 
Ins. Co. of America. (Tenn.) ; 774 

668(13)— In action on fire policy, whether building was totally destroyed, and whether 
insured’s husband set fire to building, held for jury. British General Fire Ins. Co., 
Limited v. Ripy et al. (Texas) ‘ 35¢ 

668(13)—-Whether insured, who sustained injury to left hand, wrist, and arm, was totally 
and permanently disabled so as to be entitled to disability benefits under group policy, 
held for jury. Metropolitan Life Ins. Co. v. Wann. (Tex.) 105¢ 
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668(13)—In suit for disability benefits under life policy, total and permanent disability of 
insured due to leg and side injuries held for jury. Prudential Ins. Co. of America v. 
Murphy. (U. S.) a, ee 

668(13)—Evidence in action on life insurance policies for double indemnity held sufficient 
to take to jury question whether insured’s death resulted from accident rather than 
suicide. Mutual Life Ins. Co. v. Garner. (U. S.) F .. 427 

668(13)—Whether insured is disabled is fact question in his action on health insurance policy. 
Smith v. Mutual Benefit Health & Accident Ass’n. (U. S.) 1059 

€68(13)—In action on accident policy. whether insured who had been license inspector was 
prevented from following such occupation notwithstanding he might be able to perform to 
some extent some other business or occupaticn held for jury. In action on accident 
policy which provided for permanent total disability benefits and fer partial disability 
benefits, degree of insured’s disability held for jury Clubb v. Sentinel Life Ins. Co 
(Wash.) 312 

(14). Notice, proof, and adjustment of loss. 

668(14)-—Whether failure to turnish p oots +f death within two week- ot insured’s death 
precluded recovery on life policy which allowed reasonable time for turnishing proofs of 
death held for jury. Holmes v. Atlanta Life Ins. Co. (Ga.) 191 

668(14)-—-Whether notice of loss. furnished after time required by policy providing that no 
suit should be brought thereon unless all policy requirements have been complied with, 
was given within reasonable time is generally fact question for jury to determine under 
all policy stipulations and circumstances, in light of rules that ignorance of loss, or other 
disability, will generally excuse failure or delay in giving notice, but that insured has bur- 
den to excuse failure to perform any such unambiguous policy term and to show com 
pliance therewith within reasonable time after cessation of cause preventing compliance. 
Whether notice of loss, under tornade and storm policy requiring netice within 10 days 
and providing that no suit should be brought on policy unless all policy requirements had 
been complied with, was given within reasonable time held for jury. Godley et al. v. 
North River Ins. Co. (Ga.) 1095 

668(14)—In suit on life policy, verdict for insurer held properly directed, in view of lack 
of evidence that policy was delivered to decedent or that proof of death was_sub- 
mitted to insurer, as required by policy. Larsen v. Metropolitan Life Ins. Co. (Mass.) 43 

668(14)—In action on tire loss award, whether appraiser, who had helped insured to prepare 
proofs of loss, was fair and disinterested held for jury. In action on fire loss award 
made by umpire, whether umpire had fully performed his duties in determining values 
held for jury. L. D. Jennings Co., Inc., et al. v. North River Ins. Co. (S.C.) 

668(14)-—-In action on health policy, whether insured signed sworn proof of claim in which 
she stated length of time she was disabled held for jury Washington Fidelity at. 
Ins. Co. v. Smitl (Texas) 

668(14)-—What is a reasonable time for the giving of written notice of accident covered h: 
iutomobile liability insurance policy is, within fair limits, a jury question Whether 
written notice cf accident covered by automebile liability insurance policy was given 
company's duly authorized agent held for jury in action by insured’s judgment creditor. 
Yanago v. Attna Life Ins. Co. (Va.) 

(15). Estoppel or waiver. 

668(15)—-In action on group policy, whether insurer, when refusing payment on sole ground 
of no disability knew that proof of disability was not filed within one year after dis- 
ability arose and hence waived one year limitation held jury question under evidence. 
Equitable Life Assurance Society of the United States v. Watts. (Ala.) . 453 

668(15)—In suit on life policy, where beneficiary alleged but did not prove that life insur- 
er’s local agent had authority to waive and did waive provisions of application and pol- 
icy that policy should be void if insured had other insurance, in absence of waiver by 
insurer’s president or secretary, life insurer held entitled to general charge. National 
Life & Accident Ins. Co. v. Cummings. ( Ala.) 1182 

668(15)—Evidence that collision insurer offered to settle inmsured’s loss for $400, less amount 
of unpaid premiums, held sufficient to take to jury issue whether insurer waived policy 
provision for lapse of policy on default in premium payments. American Automobile Ins. 
Ass’n v. Folsom. (Fla.) . 1136 

668(15)—Evidence in action on life insurance policy held sufficient to take to jury question 
whether insured made truthful answers to questions propounded by soliciting agent and 
latter wrote false answers thereto in application for policy because of his mistake, 
negligence, or perfunctory treatment of questionnaire. Fernandez v. Mutual Life Ins. 
Co. of Baltimore. (Mo.) cs aera tates . 

608(15)—In action on life policy, evidence showing customary delinquency by insured in 
payment of premiums, and of interest on loan upon policy, and customary acceptance by 
insurer of payments after due date, and a requiring of beneficiary to make proofs of 
death, held for jury, on question whether insurer had waived right to claim forfeiture 
of policy for nonpayment of interest on policy loan. Garvin v. Union Mut. Life Ins. Co. 
(Mo.) 

668(15)—Whether proof of disability was waived by insured’s demand for forms and general 
agent’s refusal thereof on ground that insured was not entitled to disability benefits 
held jury question. Gossett v. Metropolitan Life Ins. Co. (N.C.) ; = 

668(15)—Where premium note containing forfeiture was not paid when due, and insurer, 
after notice of nonpayment, granted insured’s request for change of beneficiary, whether 
insurer waived its right to declare forfeiture upon nonpayment of note on due date 
held for jury. Owens v. North Carolina Mutual Life Ins. Co. (S. C.) 

668(15)—Evidence, in action on fire insurance policy, held insufficient to take to jury ques- 
tion whether plaintiff authorized insurer’s agent to waive provision of policy, especially 
that requiring five days’ notice of its cancellation, or made him her agent to accept 
delivery of policy substituted for one held by her without her knowledge and consent. 
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Sussex Fire Ins. Co. v. Standard Fire Ins. Co. of Hartford, Conn. (S. C.) 857 
668(15)—-Where beneficiary before lapse of life policy offered to pay agent who usually made 
collection premium for one month and agent refused to take money because insured had 
disappeared, whether insurer waived payment of premium held for jury. Free v. Life 
Ins. Co. of Virginia. (S. C.) a8 7 : 1027 
668(15)—Evidence as to delivery of policy to third person for insured before accident 
occurred held insufficient to make issue for jury of insurer’s waiver of condition in 
application requiring first payment. of premium before change in insured’s health to 
render life policy effective, where first premium was not sald, "antil after accident, and 
there was no proof that any of parties intended to use credit for first premium. Morrell 
v. Prudential Ins. Co. of America. (U. S.) 

668(15)—Insurer who pleaded that insured falsely represented he had not been attended by a 
physician for heart trouble held not to have waived defense that insured intentionally 
concealed fact of medical attendance so as to require submission of question of fraud to 
jury, where evidence disclosed physician had treated insured within period but had not 
told insured he had heart trouble Prudential Ins. Co. of America v. J,oewenstein. 
(I ; . 

668(15) -Testimony of independent adjuster that he could waive “certain rights’ under 
standard fire policy of New York held too general to take to jury question whether adjuster 
could waive vacancy provision or provision that no waiver of any term of policy should be 
valid unless in writing and attached to policy. Vinton v. Atlas Assur. ce. Limited. (Vt.) 

6608015) Evidence in actions on life insurance policies held insufficient to take to jury ques- 
tion whether defendant had information which, if pursued with reasonable diligence, 
would have led to discovery of insured’s tubercular condition and falsity of his represen 
tations in application as to his health. Whether undisputed facts, which evidence in 
ictions on life insurance policies showed that reasonable inquiry by insurer would have 
produced, charged insurer with knowledge of insured’s false representations in applica- 
tion as to his freedom from tuberculosis and good health, was for court, not jury, to 
determine. Pellon et al. v. Connecticut General Life Ins. Co. (Wash.) 

669 INSTRUCTIONS 
(1). In general. 

669(1)--In action on industrial life policy, where issue was whether policy had lapsed because 
of nonpayment of premium, refused to instruct that benehetiey could not recover if 
insured failed to present evidence of good health on date when last payment of premium 


was made held not error, where there was evidence that premium was made during grace 
period. Mitchell v. Washington Fidelity Nat. Ins. Co. (Mo.) 
(2). The contract. 


In action for disability benefits under policies, charges postulated on literal language 
of policy and not on meaning and construction given by Supreme Court held properly 

refused. Pacific Mut. Life Ins. Co. of California v. Marks. (Ala.) 
(2) In action on fire policy, instruction to find for defendant if plaintiff declined or 


refused to accept policy and to become obligated to pay premium therefor held proper, 
where there was direct conflict as to whether contract 
tending to show that plaintiff refused to 


sirkhead v. Home Ins. Co. (Ky.) 
(4). Avoidance and forfeiture. 


60912) 


was ever made and some evidence 
accept policy or become obligated for premiums. 
1314 


(6). Fraud or misrepresentation in general. 

669(6)--In action on policy wherein defense is based on fraud, instructions are sufficient if 
they substantially lay down the law and need not draw fine distinctions as to amount 
of evidence required to establish fraud or as to what will constitute fraud or attempt 
to defraud. Young v. California Ins. Co. et al. (Tda.) 1308 

(9) Estoppel or waiver as to avoidance or forfeiture. 

Instruction. in action on life policies, that knowledge of superintendent of insurer's 
local office of falsity of certain answers in application became knowledge of insurance 
company, held not erroneous as misleading or as unwarranted by evidence. Metropolitan 
Life Ins. Co. v. Waddell. (Ark.) 

609(9)—-In action on fire policies providing that they should be void in case of fraud or 
false swearing by insured touching any matter relating to insurance, whether before 
after loss, instructing that conceding that insured made false and fraudulent representa- 
tions knowingly and with intent to defraud in his claims of loss, if insurers neither 
believed, relied, nor acted on such alleged fraudulent representations to their detri- 
ment, then as matter of law insurers had not been defrauded and policies would not be 
voided held not error where alleged false and fraudulent swearing did not deceive insur- 
ers whose adjuster at no time believed, relied, or acted on alleged fraudulent statements 
or proofs of loss. Young v. California Ins. Co. et al. (Ida.) 1308 

609(9)- -In action under insurance policy for injuries to horse by lightning, evidence respect 
ng insurer’s conduct in connection with letter sent to it by insured held not to justify sub- 
mission of question of waiver of proofs of loss, particularly where insured, in pleading. 
based claim of waiver upon conversation between insured and insurer's adjuster. Miller 
v. Mutual Fire & Tornado Ass'n of Cedar Rapids. (Towa) 

669(9) —-In action on life policy where beneficiary testified that insured made application for 
reinstatement after lapse, and paid overdue premiums charge that if jury found contract 
had been wrongfully breached by insurer because of agent’s failure to call for premiums 
is agreed, and that beneficiary or insured or both had waived ak breach by their conduct, 
plaintiff would not be entitled to recover, held proper. Snellgrove v. Life Insurance Com- 


pany of Virginia. (S. C.) 
(10). Toss of property or indemnity and cause thereof. 
669(10)—-In action on policy involving question whether death of insured resulted 
being struck by automobile or from tuberculosis, failure to instruct jury to consider 
whether tuberculosis was active or dormant at time of accident, and to authorize recovery 
upon finding that tuberculosis was dormant and bodily injury directly and 
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caused tuberculosis to become active, whereby death resulted. held error, in view of 
evidence and plaintiff's request for charge. Jones v. General Accident, Fire & Life Assur. 
Corporation, Limited. of Perth, Scotland.  (Fla.) 
(11). Death of or injury to person insured and cause thereof. 

669(11)—Charge that “total permanent disability’ within group policy does not mean 
absolute helplessness but means inability to do substantially all of the material acts 
necessary to prosecution of some occupation for which insured is fitted by training and 
experience, and means disability —! for life, held sufficient and was as favor- 
able to insurer as law of case warrante Equitable Life Assurance Society of the 
United States v. Watts. (Ala.) ‘ a iy ; Bin oreta tata a eats ; 

669(11)—In action on accident policy, instruction that undisputed evidence showed that 
insured at time of accident was suffering from pre-existing disease which had produced 
in basilar artery so-called atheromatous patches, which had in turn become ulcerated, was 
properly refused in view of evidence which did not conclusively show that atheromatous 
patches were ulcerating at time of accident nor even that they were then present in 
artery. Travelers’ Ins. Co. of Hartford, Conn. v. Diner. (U. S.) 

669(11)—Court’s charge. in action on accident insurance policy, that insured’s suicide was 
affirmative defense, burden of establishing which by preponderance of evidence was on 
defendant, held erroneous as confusing and too broad. Travelers’ Ins. Co. v. Wilkes. 
cu. 3.) ae wa , 

669(11)—-In action on accident policy, instruction properly submitting whether fall, if any, 
was accidental or was due to hemorrhage occasioned by controversy, but adding that 
insurer was not liable if hemorrhage, however brought on. caused imsured’s fall, held 
properly refused, where there was no evidence that hemorrhage was brought on by causes 
other than fall or controversy. In action on accident policy, where evidence was con 
tlicting as to whether insured’s sclerotic condition was normal or abnormal and as _ to 
whether death was due solely to accidental injury, instruction that arteriosclerosis may 
or may not have contributed to insured’s death and that insurer's theory was that insured’s 
sclerotic condition contributed to his death, and that there was no evidence to justify cou 
trary conclusions, held error as failing to submit whether arteriosclerosis was normal o1 
abnormal. Preferred Accident Ins. Co. of New York v. Combs. (U. S.) 

(12). Extent of less and lizbility of insurer. 

669(12)—In action for alleged breach of contract of insurance where plaintiff was allowed to 
prove cost surrender value of policy, charge that if insurer breached contract all that the 
plaintiff could recover would be for amount for which he did not receive insurance held 
error, since measure of damages was surrender or equitable value of policy based on 
mortality tables. Watson v. Carter. (Ala.) ‘ 

669(12)—-Instructions, in action for double indemnity provided for by life insurance policy 
in case of insured’s death from injuries effected through accidental means, held erroneous 
as telling jury that plaintiff should recover if insured’s death resulted from accident or 
accidental injury. Instruction warranting finding by jury, in action to recover double 
indemnity under life insurance policy for insured’s death from accidental injuries, that 
insured was killed by unknown assailant, if inferable from evidence, as basis of ver 
dict for plaintiff, regardless of whether killing was provoked by insured or resulted from 
some act on his part, held erroneous. Dark v. Prudential Ins. Co. of America. (Calif.) 
12)—-In plastering contractor's action on accident policy, testimony that if contractor 
was unable to perform any duty he was unable to perform all. and that therefore if 
partial disability was shown total disability would follow. held properly excluded, where 
policy provided that total disability existed when contractor was disabled from perform 
ing “any and every kind of duty” pertaining to his cecupation and that partial disability 
existed if he was unable to perform some duties, and offered testimony did not tend to 
show that his duties were to be considered as a unit. Dietlin v. General American Life 
Ins. Co. (Cal.) 

669(12)—Instructing that measure of insured’s recovery under fire policy was entire cash 
value of property destroyed held error where policy provided that insurer would not be 
liable beyond three-quarters actual cash value of interest of insured in property at time 
of loss. Jacobs et al. v. Farmers’ Mut. Fire Ins. Co. of Turlock, Inc. (Cal.) 

669(12)—In action on total and permanent disability clause in life policy, instruction that 
if jury found for plaintiff they should fix amount at $100 per month beginning six 
months after making of proof of total disability if such proof was made, and that the 
amount would be $700, to which should be added any premiums paid since date of 
making such proof, held within issues and evidence. AStna Life Ins. Co. of Hartford, 
Conn. v. Huffstetter. (Ind.) 24 ; 

669(12)—-In_ action for insurance benefit for total and permanent disability, instruction 
authorizing recovery for whole of time alleged or part of that time was improper, since 
“permanent”? means continuing and lasting, and therefore instruction was inconsistent 
with policy provision requiring “permanent” disability. Commonwealth Life Ins. Co. 
v. Ovesen. (Ky.) 


669(12)—Instructions that building was totally destroyed within fire policy if it was unfit 
for the use or purpose for which it was built or used, was useless as a dwelling, and 
lost its identity as building although some walls remained standing, or was useless to 
insured, which failed to charge that if substantial parts of building remained in place 
above foundation, destruction was not total, held erroneous. Franklin Fire Ins. Co. et 
al. v. Brewer. (Miss.) 


669(12)—In action for life policy disability benefits, instruction that insured had burden of 
proving by greater weight of evidence, that he was both permanently and totally dis- 
abled so as to be unable to perform work or conduct business for compensation or sprote 
held proper. In action for life policy disability benefits, charge submitting issue whether 
insured’s disability continued “‘for period of ninety days” instead of po words “for 
period of ninety consecutive days,’”’ held not error; words “period of” denoting con- 
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secutiveness, and extent of disability whether total or not, and not length of time of 
its existence, being question involved. Bradshaw v. A&tna Life Ins. Co. (N.C.) ..... 528 
669(12)——-In action on policy for benefits for total and permanent disability, portion of charge 
stating that plaintiff need only prove inability to perform substantial part of his ordinary 
business or occupation held prejudicial error. Robinson et al. v. Equitable Life Assur. 
Soc. of the United States. (N. Y.) Sart ‘ oe te tse 1015 
669(12)—Where accident policies and life policy provided for disability benefits only in case 
insured should be unable to engage in any occupation, business, or employment for 
wage, compensation, or profit, instruction that absolute helplessness was not essential but 
that insured could recover if he was unable to perform the greater portion or sub- 
stantial part of his work or duty held error, since disability to engage in ‘‘any business 
or occupation” does not mean disability merely to carry on same business or occupa- 
tien ~— insured had previously been engaged in. Cooper v. Metropolitan Life Ins. Co. 
‘a. eae rea aare eo eanleam gta autle areean i . ican 
669(12)-——-In action ter accidental death benefits under life policy involving defense of suicide, 
failure to explain in charge distinction between accidental death and death resulting from 
accidental causes held not error. Wainstein v. Equitable Life Assurance Society. (Pa.) 
669(12)—In action for total and permanent disability benefits under group policy, charge 
defining total and permanent disability held not erroneous as being too restricted to give 
jury proper guide under established law. Smithpeters v. Prudential Ins. Co. of America. 
(Tenn.) j oe : eae sale 
669(12)—-Failure to define word “permanently” in submitting issue whether insured’s injury 
was such that he was thereby from date of injury permanently, continuously, and wholly 
prevented from substantially engaging in any occupation so as to be entitled to benefits 
under group policy, held not error, since such word is not defined in any statute and is 
one in common use and of well-known meaning. Metropolitan Life Ins. Co. v. Wann. 
(Tex.) 7 ne eee 
12)- Giving of instruction in action on fire insurance policy, covering expense of insured’s 
labor and goods sent to it by others for manufacture. that jury could find only for 
amount plaintiff actually paid for labor on such goods destroyed by fire. if they found 
evidence, which court did not recall, that plaintiff’ paid definite amount for such labor, 
instead of instruction that there was no evidence of value thereof. held correct. United 
Firemen’s Ins. Co. of Philadelphia v. Jose Rivera Soler & Co., Inc. (U. S.) 1305 


§ 670. VERDICT AND FINDINGS. 

670—Verdict for insured in suit on fire policy held not illegal because including interest on 
face amount of policy, where evidence authorized finding that insurance adjuster had 
agreed to pay full face amount of policy. Sentinel Fire Ins. Co. v. McRoberts et al. 
(Ga.) 614 

670—-In suit for 1 
by jury that plaintiff furnished proof as required by policy held not to preclude recovery, 
where contradicted testimony showed that plaintiff gave notice of claim and took up 
matter with insurer's superintendent, who communicated with insured’s attorney. Metro- 
politan Life Ins. Co. v. Wann. (Tex.) ; 1056 

670. -In action for health policy benefits for confining illness resulting from gastric ulcers, 
jury, in rendering verdict for plaintiff, was required to find under terms of policy that 
during time plaintiff was confined he was regularly visited by qualified physician solely 
by reason of illness alleged. Massachusetts Bonding & Ins. Co. v. Cannon. (Tex.) 1086 

670—-Damages cannot he awarded for anticipatory breach of contract to pay monthly, dis 
ability insurance in absence of finding by jury that such breach occurred. American 
National Ins. Co. vy. Points. (Tex.) 1259 

§ 672. JUDGMENT. 

672—-In action on total and permanent disability policy, court in granting judgment for 
insured properly granted judgment for amount due at time of commencement of action, 
together with interest to date of verdict. In action at law on total and permanent dis- 
ability policy, only the rights and liabilities up to commencement of action would be 
adjudicated and portion of judgment that further premium should cease and insured 
was entitled to future installments was improper. Odiorne vy. Prudential Ins. Co. of 
America. (S. C.) = freeing a 

§ 675. COSTS AND ATTORNEY'S FEES. 

675—in action by insured on indemnity policy against insurer for attorney's fees expended 
defending actions. evidence, which disclosed that twenty-three actions asking for over 
$17,000 were filed against insured, that cases were consolidated. but that there were two 
trials in circuit court and one appeal to the Supreme Court. and that total judgment 
recovered was only $917.30, held sufficient to warrant finding that $600 was reasonable 
fee for defense of actions. Commercial Casualty Ins. Co. v. Cherry. (Ark.) 

675-—Allowance of $100 attorney’s fees to insured in action on fire policy for $750 held not 
excessive. North River Ins. Co. of New York v. Thompson. (Ark.) 

675-—-In action on policy of disability insurance to recover past due installments for total and 
permanent disability, services of attorneys in establishing total and permanent disability, 
as regards effect of decision in measuring future rights and liabilities of parties under 
contract, until conditions changed, was substantial right which should be considered by 
court in fixing attorneys’ fees. Allowance of $450 for attorneys’ fees in action on pol- 
icy of disability (nsurance to recover past due installments for total and permanent dis- 
ability held not excessive where judgment for $1,550.40 was recovered and total and per- 
manent disability was established which would measure future rights and liabilities of 
parties under contract, at least until conditions changed. Pacific Mut. Life Ins. Co. of 
California v. Jordan. (Ark.) 1282 

675—Costs in contests as to proceeds of life policies are in court’s discretion. Beneficiary, 
awarded paid-up values of life policies on interpleader by director of Department of 
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Social Welfare, was entitled to costs and necessary disbursements, in view of small 
imount involved. Lewis v. Metropolitan Life Ins. Co. (N. Y.) 1022 


XIX. Reinsurance. 


§ 677. THE CONTRACT IN GENERAL. 

$ 678. —— REQUISITES AND VALIDITY. 

678—Receipt of ratification requiring insured to personally sign and mail receipt in order to 
validate benefit certificate taken over by insurer from liquidated benefit association held 
executed substantially as prescribed, notwithstanding receipt was signed by person at 
request of insured’s wife, where wife advised insured of her action, which insured 
approved. National Aid Life Ass’n v. Murphy. (Tex.) 

$679. CONSTRUCTION AND OPERATION. 

679—Where insurer had transferred all its assets to a reinsurer, insured who had defaulted 
in payment of premiums could not be required to accept, under provisions of policy author- 
izing insurer upon default in premium payments to continue policy as paid-up life 
policy. such paid-up life policy from reinsurer, since contract did not require it, nor 
from original insurer. since it had disposed of its assets. Bankers’ Reserve Life Co. v. 
Springer. (Tex.) ; 

$ 682. AVOIDANCE OR FORFEITURE OF CONTRACT. — 

682—In beneficiary’s action on benefit certificate against association which absorbed liquidated 
benefit association, beneficiary held not chargeable with fraud for alleged failure to 
reveal to defendant’s agent at time of paying special assessment of insured’s ill health, 
where, by absorption agreement, defendant was obliged to accept members of liquidated 
association without medical examination. National Aid Life Ass’n v. Murphy. (Tex.) 
s4. EXTENT AND LIABILITY OF REINSURER. 
Where assets of insolvent insurance company are sold to company which undertakes 
to assume insolvent company’s obligations, rights of policyholders in insolvent company 
ire determinable by contract between buying company, representative of insolvent com 
pany, and policyholders. Where policyholder in insolvent life insurance company accepted 
ontract whereby defendant company took over assets and assumed obligations of imsol 
vent company. placing lien against each policy reinsured equal to 60 per cent. of net 
equity, reduction thereby of cash value of policy to sum sufficient only to extend policy. 
premium on which was unpaid, to date antedating insured’s death, precluded bene 
iciary’s recovery, since policy had lapsed. Where policyholder in insolvent life insur 
ince company did not accept contract whereby defendant company took over assets and 
issumed obligations of insolvent company, defendant, not having assumed or undertaken 
to carry policy, owed policyholder only an accounting for such reserve as came into its 
hands by reason of having purchased assets of insolvent company. Purchase of assets 
of insolvent insurance company did not make purchaser, trustee for all policyholders of 
usolvent company, liable on all insolvent company’s contracts as though it had remained 
solvent and continued in operation, where purchaser had capital and surplus of only 
$1,000,000 and insolvent company was insolvent to extent of $7,000,000, so that assump 
tion of insolvent company’s liabilities would have rendered purchaser insolvent. Where 
policyholder in insolvent company died without having had accounting from company 
which took over assets of insolvent company, policyholder’s claim for amount of reserve 
or cash value of policy became asset of his estate, suit on which was maintainable by rep 
resentative of estate, and not by beneficiary Casteel v. Kentucky Home Life Ins. Co 
Ky.) 

XX. Mutual Benefit Insurance. 

(A) CORPORATIONS AND ASSOCIATIONS. 


3 688. EXEMPTION FROM GENERAL LAWS REGULATING INSURANCE 

RR-—-Where benefit certificate issued by foreign fraternal benefit society was, under facts, « 
Missouri contract, but society had not obtained license to transact business in Missouri, 
seneral insurance laws of state, rather than laws concerning insurance by such societies, 
zoverned. To entitle fraternal benefit society te have insurance contract construed as 
one of a fraternal benefit society rather than as old line policy, contract must be of the 
kind authorized by statute limiting class of beneficiaries in insurance certificates issued 
by such socicties. Where benefit certificate issued by fraternal benefit society did not 
show that amount to pay the insurance promised was to be gathered wholly or partly from 
assessments on policyholders, and it was in fact not so gathered. such insurance must be 
deemed old line insurance, not fraternal benefit insurance. Where benefit certificate 
issued by organization of railroad trainmen, a fraternal benefit society, was issued long 
before enactment of statute exempting societies which limit their membership to one haz 
irdous occupation, such statute held not to apply to or exempt such society from oper- 
ation of general insurance laws. Ragsdale v. Brotherhood of Railroad Trainmen. (Mo.) 
-General principles of insurance iaw and of law of contracts are to be considered in 
determining rights of members of fraternal benefit societies and their beneficiaries in so 
far as applicable and not superseded by special statutory provisions as to such societies, 
and the societies may be prevented from claiming forfeiture of member’s policy under 
law of waiver or estoppel, notwithstanding statute exempting such societies from all 
provisions of insurance laws. Biggs v. Modern Woodmen of America. (Mo.) 1238 


$ 688. EXEMPTION FROM GENERAI, LAWS REGULATING INSURANCE. 

988-—-Fraternal benefit society is exempt from statutory provisions reducing warranties in 
ordinary life insurance contracts to representations. Brotherhood of Railroad T'rain- 
men v. Wood. (Tex.) 826 
689. SPECIAL CONSTITUTIONAL AND STATUTORY PROVISIONS. 

89—Statutory amendment exempting certain fraternal societies which provide death benefit 
not exceeding $500 from operation of law governing fraternal benefit societies held not 
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applicable to fraternal association which provided death benefit of $2,000. Huffman v 
Brotherhood of Railroad Trainmen. (N. D.) 242 

§ 693. CONSTITUTIONS AND BY-LAWS 

693—-By-law of fraternal insurance society enacted after issuance of benefit certificate for 
purpose of precluding recovery on presumption of death of insured arising from .unex- 
plained absence for 7 years held void. Fernandez vy. Sovereign Camp, W. O. W. (Kan.) 

693—-Voluntary association organized, without capital stock, for mutual benefits of its mem- 
bers and not for profit, having lodge system with ritualistic form of work and representa 
tive form of government, held “fraternal organization,” as regards validity of constitu 
tion regarding disability claims. Fraternal benefit societies may govern themselves x 
long as their acts, constitution, and by-laws do not confiict with statutes regulating sucl 
societies operating in North Dakota. Constitution of fraternal association requiring claims 
for disability other than certain specified claims to be addressed to benevolence of asso- 
ciation, and not made basis of any legal liability, and providing that such provision might 
be pleaded in bar of any action, held not to violate statutes governing fraternal benefit 
societies. Huffman v. Brotherhood of Railroad Trainmen. (N. 1.) 

§ 694. MEMBERSHIP. 

(1). In general. 

694(1)—That certificate of membership is issued to one who is beyond age limit at which 
persons can be admitted to beneficial society under its constitution and by-laws does not 
render contract void, where such contract is not prohibited by society’s charter; but 
contract is ultra vires where age limit is fixed by charter or certificate of incorporation. 
Afro-American Sons and Daughters v. Webster. (Miss.) 

(B) THE CONTRACT IN GENERAL. 


§ 711. NATURE OF THE CONTRACT. 
711—Insurance feature of fraternal beneficial society is exactly what its members, through 
their representatives, provide. Van De Water v. Order of United Commercial Travelers 
of America. (U. S.) 
712. WHAT LAW GOVERNS. 
712—-Where Kansas fraternal benefit association issued certificate of insurance in Kansas 
and sent certificate to lowa lodge to be delivered to insured, who signed clause at bottom 
of certificate acknowledging delivery, contract of insurance became effective at time of 
delivery and was governed by laws of Iowa. Bukowski v. Security Benefit Association 
of Topeka. Kansas. (Ta.) ; ps ee 1211 
Where benefit certificate was issued at home office of fraternal benefit society in Illinois. 
and society’s domicile was subsequently changed to Ohio, but delivery of certificate to 
and acceptance by insured occurred in Missouri, and premiums were there paid, certificat: 
held a Missouri contract governed by Missouri laws and decisions, notwithstanding respec: 
live provisions of contract and society’s constitution that certificate should be deemed 
made under, and be construed under, laws of Tllinois or law of state in which grand lodge 
had headquarters. Ragsdale v. Brotherhood of Railroad Trainmen.  (Mo.) : 
712—In action on insurance certificate issued by fraternal beneficial society incorporated in 
foreign state, parties’ rights and obligations must be determined by laws of_ such state 
Van De Water v. Order of United Commercial Travelers of America. (U. S.) 
715. APPLICATION AS PART CONTRACT. 
15—-Reference, in application for fraternal benefit certificate and in the certificate. that 
insured would comply with present and future provisions of constitution, by-laws, and 
rules held to refer only to provisions relating to regulation and conduct of affairs of the 
society and duties of members, 1.0ot to those attempting to change or nullify the certificate. 
ind rights of insured under certificate could not be impaired by any by-law subsequently 
enacted, especially where, because of seciety’s noncompliance with state laws, certificate 
—_ to be treated as old line policy. Ragsdale v. Brotherhood of Railroad Trainmen 
( Mo.) 
717. CONSTITUTION, BY-LAWS, OR RULES AS PART OF CONTRACT. 
718 EXISTING PROVISIONS 
18—-Where fraternal benefit certificate provided for payment upon total and permanent dis 
ability without qualification and without clause “within meaning of section 45” of society’s 
reer sey td = such section that only person suffering loss of certain mem 
s ld be considered totally and permanently disabled held waived by society, so that 


recovery could be based on total and permanent disability caused by disease. Ragsdal« V 
Brotherhood of Railroad Trainmen.  (Mo.) 


718—-Where no insurance policy is issued. the constitution and laws of a fraternal benefit 


association constitute the contract between the association and a member. Most Wor- 
shipful Grand Lodge Free & Accepted Masons of Texas et al. v. Hayes et al. (Tex.) 
719, SUBSEQUENT PROVISIONS OR AMENDMENTS. 

(1). In general. 

719(1)- Revisions and changes of constitution and by-laws of fraternal insurance company. 
made under reservation of right in company to make such revisious and changes, must Tre 
reasonable and cannot impair vested rights or radically alter contracts of certificate 
holders. Odd Fellows Ben. Ass'n of Grand United Order of Odd Fellows of District 
of Mississippi v. Smith. (Miss.) : 

719(1)---Where, at time of, and since, plaintiff's application for fraternal benefit. certificate. 
society issued, over facsimile signature of grand secretary and treasurer, printed state- 
ment, on back of its pamphlet containing constitution and by-laws, that every member 
was insured against “total and permanent disability, * and plaintiff relied on it, society 
held estopped from claiming limitation of term ‘total and permanent disability” by afte: 
wards providing that it must arise from certain causes. Ragsdale v. Brotherhood of 
Railroad Trainmen. (Mo.) 

719(1)-—Reservation of power in mutual benefit insurance company to make 
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provisions or amendments does not permit such changes as would destroy or materially 
alter substantial rights under certificate or prevent beneficiary’s recovery. By-law adopted 
by fraternal insurance corporation subsequent to insured’s disappearance, whereby it was 
provided that no absence or disapjecarance of member without proof of actual death 
should entitle beneficiary to recover, held unreasonable and inoperative, and not within 
contemplation of general reserve power to amend by-laws. Shapiro v. Independent Order, 
Brith Abraham of United States of America. (N. Y.) 

719(1)—Usually, fraternal beneficial society and its members are both insurer and insured, 
and members have right, through representatives, to make or change contract of member- 
ship and insurance. Fraternal beneficial society may change constitution and by-laws 
provide different rate of insurance or membership fees, or make other reasonable 
which bind members if agreeing thereto. In Ohio, mutual benefit associations are per- 
mitted to amend by-laws within reasonable limits. Where mutual benefit society reserves 
right to amend by-laws according to prescribed laws, such laws then or thereafter existing 
constitute part of insurance contract, and subsequent amendments bind insured and bene- 
ficiary, if duly made bona fide without fraud to advance society’s interests and protect 
interests of members generally, unless violating vested right. Neither insured nor bene- 
ficiary had vested right in provision of fraternal beneficial society’s constitution making 
society liable for death from injuries inflicted during robbery, as regards effect of amend- 
ment antedating murder of ins1red during robbery and exempting society in case of 
murder. Van De Water v. Orders of United Commercial Travelers of America. (U. S.) 

(4). Changing amount of benefits. 

719(4)—Revisions by fraternal insurance company of its by-laws so as to reduce insured’s 
benefits from $1,000 to $300, or less, held unreasonable and an impairment of vested 
rights of insured and to constitute n anticipatory breach of contract, notwithstanding 
reservation of power in constitution and by-laws to make revisions and changes. Odd Fel- 
lows Ben. Ass'n of Grand United Order of Odd Fellows of District of Mississippi v. 
Smith. (Miss.) 

719(4)—Where fraternal benefit certificate which, because of society’s noncompliance with 
State laws, was to be deemed an old line policy, promised to pay upon total and permanent 
disability without qualification, while society’s constitution and by-laws attempted to 

limit total permanent disability to loss of hand or foot or both eyes or arrival at 70 years 
of age, such limitations, even if considered part of contract, were deemed waived by 
society as in conflict with certificate. Ragsdale v. Brotherhood of Railroad Trainmen. 
(Mo.) 

§ 720. DELIVERY AND ACCEPTANCE OF CERTIFICATE. 

720—Where Kansas fraternal benefit association issued 
and sent certificate to Iowa lodge to 


_certificate of insurance in Kansas 
n : be delivered to insured who signed clause at bottom 
of certificate acknowledging delivery, contract of insurance became effective at time of 


delivery and was governéd by laws of Iowa. 3ukowski v. Security Benefit Association 
of Topeka, Kansas. (lIa.) 
722. VALIDITY IN GENERAL. 
Provision of benefit certificate precluding recovery on presumption of death arising from 
insured’s unexplained absence for 7 years held void as against public policy. Fernandez 
v. Sovereign Camp, W. O. W. (Kan.) é 
Where benefit association had authority to issue certificate for $100 payable in event of 
member’s death to named beneficiary, that it include in certificate an additional agree- 
ment for payment of $100 to member if living at end of 10 years, did not invalidate 
authorized provision, where provisions were severable. Trotter to Use of Phillips v. 
State Mut. Ben. Society. (Pa.) 
§ 723. MISREPRESENTATION, FRAUD, OR BREACH OF WARRANTY. 
(1). Warranties and misrepresentations defined and distinguished. 
723(1)—Insured’s statements in application for fraternal benefit certificate that he did not 
use alcoholic stimulants and had never had any illness or injury other than as pre- 
viously stated or undergone any surgical operation held not representations, but ‘“‘war- 
ranties.”” “Warranty” in insurance contract is statement, made therein by insured, 
which is susceptible of no construction other than that parties mutually intended that 
policy should not be binding, unless such statement be literally true. Brotherhood of 
Railroad Trainmen v. Wood. (Tex.) 
(2). Effect of misrepresentations, breach of warranty, or concealment in general. 
723(2)—Insured is held strictly acceuntable for truth of answers in application for insurance 
as recorded by insurer’s medical examiner or other agent, where warranted. Brother- 
hood of Railroad Trainmen y. Wood. (Tex.) 
(5). Statements as to health 
723(5)—Questions in application for fraternal benefit certificate as to whether applicant had 
ever had any illness or injury other than as stated or undergone any surgical operation 
must be given reasonable construction not leading to absurdity. Slight cut on insured’s 
hand ‘and stitching thereof some years before issuance of fraternal benefit certificate 
held not “injury” or “surgical operation rendering false insured’s negative answer to 
question in application as to whether he had ever had any injury other than as stated or 
surgical operation. Falsity of negative answer by insured, who had had typhoid fever, to 
question in application for fraternal benefit certificate as to whether he ever had any 
illness other than as previously stated, held to preclude recovery on certificate. Brother- 
hood of Railroad Trainmen v. Wood. (Tex.) 
(9). Statements as to habits. 
723(9)—Insured’s testimony that he had always used alcoholic stimulants very moderately 
until three or four years before trial of action on fraternal benefit certificate held to show 
such habitual or customary use thereof as to render his negative reply to question in appli- 
cation as to whether he used such stimulants of falsity avoiding certificate. Failure of 
insured, habitually using alcoholic stimulants, to answer question in application for frater- 
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nal benefit certificate as to kind thereof and amount used daily or weekly, held breach of 
warranty that his statements and answers were full and complete. Brotherhood of Rail- 
road Trainmen v. Wood. (Tex. 

§ 725. MODIFICATION AND REFORMATION. 

725—Right of mutual benevolent association to change members’ contracts of insurance pur- 
suant to provisions in association’s constitution and by-laws which reserved to association 
that right is restricted to the extent that members’ vested rights cannot be destroyed or 
benefits to which members are entitled decreased. To determine whether change in mem- 
bers’ insurance contracts made by mutual benevolent association pursuant to powers 
reserved in association’s constitution and by-laws, decreases members’ benefits and is pro- 
hibited presumption obtains that future amendments prospectively and not retrospectively 
on antecedent contracts. Stephens v. Sovereign Camp, W. O. W. (Tenn.) 

§ 726. CONSTRUCTION AND OPERATION IN GENERAL. 

726—Where, on the facts, one provision of policy creates liability and another limits it, 
former will be enforced. Ragsdale v. Brotherhood of Railroad Trainmen. (Mo.) 

726—In action to recover death benefit, by-laws of employees’ beneficial association should be 
construed strictly against association in favor of representative of deceased member who 
had paid fF) for 28 years. Landgraf v. North Jersey St. Ry. Employees’ Benevolent 
Ass’n. (N., J. 

726—Fraternal insurance certificate must, in case of doubt, be construed most strongly 
against insurer. In ascertaining meaning of fraternal insurance certificate, different 
provisions must be harmonized and given effect if possible, and intent of the parties 
enforced. Sovereign Camp, W. O. W. v. Alston. (Tex.) 1 

§ 730. CANCELLATION, SURRENDER ABANDONMENT OR RESCISSION. 

730—Mutual benevolent association, in absence of contract with its members, could not 
declare moratorium and suspend payment of the cash surrender value of certificate 
where certificate gave members right to payment of cash surrender value. Amendment 
to by-laws and constitution of mutual benevolent association which restricted insured’s 
right to withdraw cash surrender value to 50 per cent. of amount provided for in certi- 
ficate, and required insured to pay interest on amount obtained, made after insured had 
demanded full surrender value, held not to preclude recovery of full value, notwith- 
standing at time of demand, but not at suit, state moratorium prohibited payment of 
cash surrender value. Insured, in action, for cash surrender value of benefit certificate, 
could not recover premiums paid, after insurer had refused payment of surrender value 
under protest for purpose of avoiding forfeiture of certificate while action to determine 
right to receive cash surrender value was pending, since certificate was in force during 
that period and insured had received value for money expended. Stephens v. Sovereign 
Camp, W. O. W. (Tenn.) 

§ 730%. 

730/2—Insured, by paying under protest assessments made in accordance with fraternal bene- 
fit society’s revision of by-laws reducing amount of benefits from $1,000 to $300, or less, 
held not precluded from suing upon anticipatory breach of contract effected by revision, 
where suit was instituted within a month after breach. Odd Fellows Ben. Ass’n of 
Grand United Order of Odd Fellows of District of Mississippi v. Smith. (Miss.) 

730!%4—Amount of assessments paid insurer by insured was not the measure of coe after 
insurer wrongfully canceled benefit certificate. Sovereign Camp, W. O. W. v. Penn. 
(Miss. ) 

(C) DUES AND ASSESSMENTS. 

§ 735. AMOUNT OF ASSESSMENT. 

735—Fraternal benefit society could levy assessments in addition to amount fixed in mem- 
bership certificate to prevent financial disaster and protect its future operations, where 
certificate provided that members should be bound by rules and regulations thereafter 
enacted, and articles of incorporation provided that constitution, by-laws, and regula- 
tions might be changed at will, = that multiple assessments might be made. Wood- 
men of the World v. Lamson. (Colo.) 

§ 740. MODE AND SUFFICIENCY ‘OF PAYMENT. 

740—If payment of dues in fraternal beneficiary association was actually made, it was 
immaterial who made payment, as respects beneficiary’s right to recover on life certificate. 
Bonnot v. Grand Lodge Brotherhood of Railroad Trainmen. (Mo.) 

§ 743. REFUNDING OR RECOVERY OF DUES OR ASSESSMENTS PAID. 

743—In suit to recover assessments on benefit certificate, whether insured deposited sufficient 
money to pay assessment he allegedly failed to pay held for jury. In suit to recover 
assessments on benefit certificate canceled by insurer, request for directed verdict by 
insurer held properly denied where insured was entitled at least to nominal damages. 
Instruction that insured could recover assessments on benefit certificate if insured had 
sufficient funds in hands of insurer to keep certificate in force when it was canceled by 
insurer held proper. Sovereign Camp, W. O. W. v. Penn. (Miss.) 

(D) FORFEITURE OR SUSPENSION. 

§ 748. VIOLATIONS OF TERMS OR CONDITIONS OF CONTRACT. 

(1). In general. 

748(1)—Change of beneficiary attempted to be executed by insured on blank spaces reserved 
for use by association held sufficient to render change effective, notwithstanding formal 
defect, where insured was apparently led to believe that change was effected. Bonnette 
et al. v. Bonnette. (La.) 

§ 749. NON PAYMENT OF DUES OR ASSESSMENTS. 

§ 750. DEFAUL T AS A GROUND OF FORFEITURE IN GENERAL, 

750—Provision in by-laws of employees’ benevolent association that member paying dues after 
30-day default should forfeit ‘all benefits and claims” for three months thereafter held 
not to apply to death benefit, but only to sick benefit, in view of provision for payment 
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of death benefit upon death of a member and sick benefit to member in good standing, 
and provision that member one year in arrears should be dropped after due notice. 
Landgraf v. North Jersey St. Ry. Employees’ Benevolent Ass’n. (N. J.). 
750—That insured became disabled while combined beneficiary certificate of beneficial associa- 
tion was in force would not entitle insured to recover alternative disability benefits if 
application therefor was made after eaey had lapsed. Fortune v. Sovereign Camp, 
Ww. & WW.  €) i... 
750—Where fraternal benefit society’s ; member was in arrears when fatally injured and step- 
mother paid dues and assessments in full before member’s death, widow held not entitled 
to benefits payable on death of a member in good standing, where by-laws provided that 
payment by disabled delinquent member would not entitle him to benefits during disability 
nor to funeral benefits if death ensued. Red Cloud Tribe, No. 58, Improved Order of 
Red Men, of Messick. York County v. Wilson. (Va.) 
§ 753. —— SUFFICIENCY OF PAYMENT OR TENDER TO PREVENT FORFEI- 
TURE. 
(1). In general. 
753(1)—Fraternal benefit association was not required to apply on unpaid premiums amount 
paid monthly by insured as local counsel dues, to avoid lapse of policy, even if policy 
issued was plain life policy. The Pretorians v. Cook. (Ga.) 
755(1)—Doctrine of waiver by acts and conduct is applicable to fraternal societies as well as 
to regular insurance companies. Bonnot v. Grand Lodge Brotherhood of Railroad Train- 
men. (Mo.) 
755(1)—Alleged misrepresentation of fraternal benefit society’s agent that insured’s old 
benefit certificate was worthless and could not be continued in force sby payment of any 
amount and that insured would have to change to new “level rate” type of certificate 
held not waiver of insured’s right to forfeit old certificate for nonpayment of assess- 
ments. Where fraternal benefit society, through those authorized to speak for it, either 
by words or conduct, had induced insured to refrain from doing that which he other- 
wise would probably have done in view of conditions of policy, society will be estopped 
from asserting forfeiture so induced to prejudice of insured who has given faith 
such statements of reasonable inferences from such conduct. Alleged misrepresentations, 
in 1929, of fraternal benefit society’s agent that insured’s old benefit certificate was 
worthless and that insured would have to change to “level rate’ type of certificate held 
not to estop society from claiming forfeiture of old certificate for nonpayment of assess- 
ment in July, 1930, when higher assessment rate became effective since even if agent’s 
statements referred to the then condition of the certificate, insured’s statements and 
assessment payment until July, 1930, showed he did not rely on misrepresentations 
and insured had ample source of true information. Alleged representation, in 1929, 
of fraternal benefit society agent that old certificate would be worthless after July 
1, 1930, because of by-law amendment held mere expression of opinion as to meaning 
and effect of by-law which did not estop insurer from claiming forfeiture of old 
certificate because of nonpayment of higher rate assessment thereon after July 1, 1930. 
Biggs v. Modern Woodmen of America. (Mo.) 1238 
755(1)—Negligence of fraternal benefit association in not demanding ‘production of marriage 
certificate before acceptance of a member who made reputed wife his beneficiary was 
not a waiver or ratification of applicant’s fraudulent representation as to his marital 
status so as to validate contract. Most Worshipful Grand Lodge Free & Accepted 
Masons of Texas et al. v. Hayes et al. (Tex.) 
(3). Demand, acceptance, and retention of assessments. 
755(3)—Insurer, even though a fraternal mutual association, may not accept dues or premiums 
from members, as if insurance was in force, and then refuse payment on ground that 
failure to pay promptly forfeited insurance, since if insurer desires to hold members to 
strict observance of by-laws when it is called on to pay, it must observe them when money 
is coming in. Insured’s knowledge of waiver of prompt payment of premiums by fraternal 
beneficiary association as to other members was unnecessary to establish waiver as to 
certificate sued on. Where fraternal beneficiary association left time and manner of col- 
lecting dues and assessments so entirely within local treasurer’s control that it was unable 
to know whether dues were being paid promptly, local treasurer became agent of associa- 
tion respecting collection of dues and assessments, authorized to waive prompt payment 
of dues, notwithstanding by-laws providing that no officer of local lodge could become agent 
of association without designation as such in writing. Local treasurer’s acceptance and 
retention of delinquent dues in fraternal beneficiary association after insured’s death 
waived forfeiture because of insured’s alleged default. Bonnot v. Grand Lodge Brother- 
hood of Railroad Trainmen. (Mo.) 
55(3)—Fraternal benefit society, making, collecting ‘and retaining asse ssments against ‘insured, 
with knowledge, obtained shortly after issuance of benefit certificate, that insured’s age 
and birth date were incorrectly stated in application, waived right to forfeit, and estopped 
itself from avoiding, contract on such ground. Brotherhood of Railroad Trainmen v. 
Wood. -(Tex.) : ; : : Roe eaten 
55(3)—Where fraternal benefit society’s member was in arrears when fatally injured and 
stepmother paid dues and assessments in full before member’s death, society’s retaining 
such payment for almost two months held not waiver of by-laws providing that payment 
would not entitle disabled delinquent member to benefits during disability nor to funeral 
benefits if death ensued. Red Cloud Tribe, No. 58, Improved Order of Red Men, of 
Messsick, York County v. Wilson. (Va.) : 
(4). Custom and course of dealing. 
755(4)—Prompt payment of dues in fraternal beneficiary association may be waived where 
practice of accepting belated payments is indulged by subordinate lodges and their officers, 
knowledge thereof is brought to Grand Lodge and its officers and no steps are thereupon 
taken to prevent such practice, even though by-laws provide that local lodge or officers 
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bave no authority to waive by-laws in’such respect and that no officer of Grand Lodge 
has such authority. Practices ef accepting belated payments of dues in fraternal beneficial 
association cannot be discontinued \*ithout notice to certificate holders indulged. Where 
local treasurer of fraternal beneficiery association advanced dues of insured and other 
members and accepted reimbursemen: therefor afterwards or belated payments, and such 
practiies must have been known and approved by Grard Lodge, association was estopped 
from asserting forieiture of life certificate on Februaiy 1st without notice to insured, 
after local treasurer had advance: * irsured’s dues for October, November, December, and 
January. Bonnot v. Grand Lodg: B.%itherhood of Railroad Trainmen. (Mo.) 
(5). Effect of provisions as to reinstatement. 


5(5)—Under fraternal life policy providing for reinstatement of member suspended for 


nonpayment of dues on payment of back dues and delivery of certificate of good health 


to agent, where agent accepted payment of back duce of suspended member without inform- 
ing member that certificate of good health was necessary to reinstatement, and continued 
to accept payments of dues until meiaher’s death, insurer waived condition of reinstate- 
ment, notwithstanding insurer informed agent that member could not be reinstated with- 
out certificate and that it was holding payment of back dues in trust until member should 
deliver certificate. Where agent of fraternal insurer accepted payment of back dues of 
suspended member without requesting certificate of good health as required by policy and 
informed member that he had been reinstated, and accepted payment of dues until 
member’s death, insurer was estopped to set up forfeiture of policy, notwithstanding 
insurer informed agent that member could not be reinstated without certificate, and that 
it was holding payment of back dues in trust until member should deliver certificate. 
Black v. Sovereien Camp. W. O. W. (S. C.) 
758. REINSTATEMENT. 
761. —— HEALTH AND CONDITION OF INSURED. 
61—Statement, signed by insured in compliance with by-laws of fraternal beneficiary asso- 
ciation to obtain revival of life policy, in which insured stated that she was of sound 
constitution and good health, held “representation” and not ‘‘warranty.’”? Pollard et al. 
v. Royal Highlanders. (Nebr.) a a 
768. PERSONS WHO MAY RE BENEFICIARIES. 
770. - STATUTORY PROVISIONS. 
Under statute limiting payment of death benefits to wife, husband, relative by blood to 
fourth degree, illegitimate children of insured by different fathers were “relatives by 
blood” within fourth degree and entitled to proceeds of fraternal endowment policy, not- 
withstanding proceeds of policy had been paid to beneficiary named therein. Byard et al. 
v. District Grand Household of Ruth No. 26, Grand United Order of Odd Fellows of 
Louisiana. (La.) 
S. F7k PROVISIONS OF CHARTER OR BY-LAWS. 
771—Where constitution of a fraternal benefit association named wife of deceased member 
s regarding her relationship with deceased, such limita- 
tions are contractt ind must be complied with to secure benefits. Where deceased 
member of fraternal benefit association knew that limitations in association’s constitution 
would prevent wife who was not living with husband from collecting benefit, wife could 
have no rights superior to deceased and could not recover. Most Worshipful Grand 
Lodge Free & Accepted Masor f Texas et al. v. Hayes et al. (Tex.) ‘ 
E) BENEFICIARIES AND BENEFITS. 
779. CHANGE OF BENEFICIARY. 
780. —— RIGHT TO CHANGE IN GENERAL, 
80—Provision in industrial policy that officers of insurance company reserved privilege of 
making additional monthly assessments in case weekly premiums were insufficient to 
meet all claims in full held to make company mutual benefit association within rule 
authorizing member to change beneficiary. Stevens v. Industrial Life & Health Ins. 
Co. (Ga.) < BS 
§ 782. RIGHTS OF BENEFICIARY PREVIOUSLY DESIGNATED. 
782—Where illegitimate children of insured were named as beneficiaries in fraternal endow- 
ment ‘policy, changing beneficiary to person unrelated to insured held illegal, and original 
beneficiaries were entitled to proceeds of policy, notwithstanding proceeds thereof had 
been paid to substituted beneficiary. Byard et al. v. District Grand Household of Ruth 
No. 26, Grand United Order of Odd Fellows of Louisiana. (Ta.) : ; 


as beneticiary sul ject t mutator 


§ 783. —— VESTED INTEREST OF BENEFICIARY. 
7 


&83—Beneficiary in mutual benefit association certificate has no vested interest therein such 

as will prevent member from substituting another beneficiary without original beneficiary’s 

consent. Stevens v. Industrial Life & Health Ins. Co. (Ga.) 5 

$§ 786. LOSS OR CONTINGENCY ON WHICH BENEFITS BECOME PAYABLE. 

$ 787. —— IN GENERAL, 

787—Insured could not recover for loss of all fingers of hand under fraternal benefit cer- 
tificate insuring against amputation or severance of entire hand at or above wrist joint. 
Brotherhood of Railroad Trainmen v. Wilkins. (Ky.) ; 
Railroad conductor sustaining partial impairment of vision which prevented him from 
performing duties of his employment held not entitled to recover benefits under fra- 
ternal benefit policy requiring proof of complete and permanent loss of sight of one or 
both eyes to constitute permanent disability. Insured held not entitled to recover dis- 
ability benefits under fraternal benefit policy where claim was asserted under provision 
of lodge constitution for allowance of charitable benefits to members. Starks v. Grand 
Lodge Brotherhood of Railroad Trainmen. (Ky.) eee eewens 
Insured’s failure to pay dues to fraternal benefit society after notice to society of his 
total and permanent disability held not to deprive him of rights under certificate. Rags- 


dale v. Brotherhood of Railroad Trainmen. (Mo.) 
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787—Under benefit certificate precluding recovery for injuries which are result of “‘voluntary 
or unnecessary exposure to danger or to obvious risk of injury,’’ recovery could be had 
for death of insured who was guilty only of ordinary negligence in driving on track in 
front of approaching train, since to justify denial of recovery it was necessary that 
exposure to danger or risk of injury be voluntary “and’’ unnecessary, since otherwise 
certificate would operate as fraud on member. Vinograd v. Travelers’ Protective Ass’n 
of America. (Wis.) 

§ 789. NOTICE AND PROOF OF LOSS. 

(1). In general. 

789(1)—Under benefit certificate providing that if insured while policy is in force shall 
become totally and permanently disabled and shall furnish satisfactory proof, he shall be 
entitled to benefits, and which policy did not require proof of disability to be made at any 
certain time, notice and proof of disability was ‘condition subsequent” and_ liability 
attached on happening of total and permanent disability. Sovereign Camp, W. O. W. 
v. Law. (Ark.) . ; aman a <4 

789(1)—Where insured, rendered totally and permanently disabled by disease, was under the 
certificate entitled to recover for such disability, fact that he used blanks and forms sent 
sent him by society in making claim, which forms were for disability claim addressed to 
systematic benevolence of society rather than to claims as of right, held not to estop 
insured from insisting upon his claim and suing thereon. Ragsdale v. Brotherhood of 
Railroad Trainmen. (Mo.) ‘ : 

(2). Estoppel and waiver as to proofs or defects therein. 

“89(2)—Proof of disability under benefit certificates held waived by insurer where insured’s 
attorney notified insurer of insured’s disability and requested blanks to make proof and 
insurer declined to furnish blanks and denied liability. Sovereign Camp, W. O. W. v. 
Law. (Ark.) . : 

789(2)—Fraternal society’s absolute denial of liability on death certificate held waiver of 
further proof of identity of dead person claimed to be insured and entitled beneficiary of 
certificate to begin suit without presenting further formal proofs of death. Lukazewski 
v. Sovereion Camn. W. O. W (Mich.) 

§ 790. DISCRETION OF ASSOCIATION AS TO ALLOWING BENEFITS. . 

790—Member held bound by unambiguous language of constitution which, after providing 
certain disability benefits, declared that claims for other benefits were addressed to 
systematic benevolence of fraternal benefit society and should constitute no basis for any 
legal liability. Ellis v. Grand Lodge, Brotherhood of Railroad Trainmen et al. (S. C.) 

§ 791. AMOUNT OF BENEFITS. 

(1). Death benefits. 


7 


791(1)—By-laws of subordinate lodge of fraternal benefit society held intended to be inter- 
preted in light of general laws promulgated for subordinate lodges, as regards death 
benefits. Red Cloud Tribe, No. 58, Improved Order of Red Men, of Messick, York 


County v. Wilson. (Va.) 
(2). Benefits for disability. 

791(2)—Insurer held liable for total and permanent disability benefits under benefit certi- 
ficate, notwithstanding insured was suspended for nonpayment of premiums, where insurer 
waived proof of disability, and evidence showed that before premium was due tmsured 
became totally and permanently disabled. Sovereign Camp. W. O. W. v. Law. (Ark.) 

791(2)—Fraternal benefit society’s by-laws held to provide only sick benefits and funeral 
benefits, including all benefits payable on death of member or member’s wife. Red Cloud 
Tribe, No. 58, Improved Order of Red Men, of Messick, York County v. Wilson. (Va.) 

§ 792. ADJUSTMENT OF LOSS. 

792—-Provisions of beneficial association’s constitution and by-laws for hearing and determina- 
tion of members’ claims against association by its principle that no man can be judge in 
his own cause. Brotherhood of Locomotive Firemen and Enginemen v. Simmons. (Ark.) 

§ 798. PAYMENT OF BENEFITS. 

798—-Fraternal benefit association was not required to pay death benefit to legal wife of 
deceased member who was not living with member as required by constitution of asso- 
ciation when association had paid woman whom deceased fraudulently represented as 
his wife. Most Worshipful Grand Lodge Free & Accepted Masons of Texas et al. v. 
Hayes et al. (Tex.) ‘ pase 

(F) ACTIONS FOR BENEFITS. 


§ 803. PROVISIONS OF CHARTER, BY-LAWS, OR CERTIFICATE OF MEMBER- 
SHIP. 
§ 805. - RESORT TO COURTS FOR SETTLEMENTS OF DISPUTES. 
(1). In general. 

805(1)—Benefical association’s by-laws respecting appeals to tribunals within order before 
resort to courts held applicable to claims growing out of contracts, as well as controversies 
relating to questions of policy and discipline. Beneficial association’s by-law, giving mem- 
bers whose applications for benefits from insurance or pension department are rejected 
right of appeal to international president and board of directors, rather than by-law 
forbidden resort to civil courts until exhaustion of all remedy by appeal under associa- 
tion’s law, held applicable to appeal from decision of association’s general secretary and 
treasurer on total disability claim. Provision of beneficial association’s constitution for 
exhaustion of members’ remedies within association before resorting to courts held 
unreasonable and void, in view of meager provisions for appeal and failure to define 
mode of procedure for prosecution thereof or time for decision. Right of member of 
beneficial association to invoke court’s jurisdiction by suing association for disability 
benefits arose when defendant's secretary-treasurer disallowed claim, presented to him with 
reports showing conclusively claimant’s total permanent disability after claimant, at 
association’s request, gave permission for it to examine records at hospital where he 
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received treatement. Brotherhood of Tocomotive Firemen and Enginemen v. Simmons. 
(Ark.) ‘ : 
§ 812. LIMITATIONS. 
812—Constitution and laws of fraternal benefit association requiring suit on certificate to be 
brought within one year after death of insured held binding on beneficiary, as against 
contention that statute requiring insurance policy to contain entire contract between parties 
applied, where statute was inapplicable to fraternal benefit association. Suit on fraternal 
benefit certificate which was brought more than one year after death. of insured held 
barred by limitation where constitution and laws of fraternal benefit association provided 
that no suit on certificate shall be commenced after expiration of one year from date of 
insured’s death. Deal v. Sovereign Camp, W. O. W. (La.) . 
-Beneficiary of fraternal death certificate requiring proof of act 
presumption arising from disappearance, and bringing of any suit on certificate within one 
year from date of insured’s death held entitled to recover where, following insured’s dis- 
appearance in May, 1925, assessments were kept up, and insured’s death on June 22, 
1925, was not discovered, despite beneficiary’s diligent search and inquiry, until Novem- 
ber 1, 1932, whereupon insurer was given prompt notice and suit was begun on February 
9, 1933. Statute of limitations did not begin to run against suit on fraternal death cer- 
tificate until discovery of insured’s death where certificate required proof of actual 
death, unassisted by presumption arising from disappearance, notwithstanding insured 
had died some seven years previously Tukazewski v. Sovereign Camp, W. O. W. 
(Mich. ) ee ; ; 
§ 813. PARTIES. . 
813—Under fraternal benefit certificate precluding action thereon unless commenced within 
six months after final rejection of claim by board of insurance, insured held not entitled 
to recover for total disability, where action was not instituted on certificate within six 
months after insured was notified that his claim would not be considered by board of 
insurance for nonpayment of dues, notwithstanding that claim was never actually rejected 
by the board of insurance. Under fraternal benefit certificate constituting an Ohio con- 
tract and barring action on certificate unless commenced within six months after final 
rejcetion of claim by board of insurance, limitation of six months held not unreason- 
able. Grand Lodge of the Brotherhood of Railroad Trainmen vy. Cothran. (Ark.) 
Where insurer, sued on life certificate, filed answer stating that original beneficiary 
claimed amount due under life certificate on theory that insured was acting under undue 
influence at time she requested change of beneficiaries, original beneficiary held properly 
made party defendant. Proctor et al. v. Royal Neighbors of America et al. (Okla.) ...1024 
§ 815. PLEADING. 
(1). Declaration, complaint, or petition. 
815(1)—Complaint, claiming compersation for total permanent disability under provisions of 
defendant beneficial association’s constitution and by-laws, quoted at length in complaint, 
held to state cause of action, though not alleging expressly that plaintiff was member in 
good standing of association. Brotherhood of Locomotive Firemen and Enginemen v. 
Simmons. (Ark.) 
815(1)—-Where petition 
tificate charged breach of insurance contract as of November 1, 1931, it was not incon- 
sistent to allege that defendant breached obligation under constitution in effect in 1932, 
if certificate were subject to any change in constitution and by-laws, and hence petition 
was not objectionable because stating no cause of action. That petition filed in July 
under fraternal beneficiary certificate sought disability benefits until_ following October 
did not render petition so defective as to state no cause of action. Bennett v. Brother- 
hood of Locomotive Firemen and Enginemen. (Mo.) 
(4). Issues, proof, and variance. 
815(4)—Where complaint alleges satisfactory proof of disability was made and issue is 
taken thereon, allegation is not sustained by proving waiver of requirement. Sovereign 
Camp, W. O. W. v. Barton. (Ala.) 
815(4)—-In action on benefit certificate containing provision voiding it if insured committed 
suicide where plaintiff had proven all facts necessary to recovery, that insured died while 
in good standing and that due proof thereof was furnished insurer, failure to prove 
accidental death claimed in reply to insurer’s defense of suicide was not such fatal 
variance as ta preclude recovery. Ligouri v. Supreme Forest Woodmen Circle. (Pa.)... 
§ 816. EVIDENCE. 
§ 817. —— PRESUMPTIONS AND BURDEN OF PROOF. 
(1). In general. 
817(1)—In action for disability benefits, plea of general issue cast upon plaintiff burden of 
proving allegation that satisfactory proof _of disability was made while policy was still 
in force. Sovereign Camp, W. O. W. v. Barton. (Ala.) 
(2). Matters of avoidance or forfeiture. 
817(2)—RBeneficiary suing on_lapsed life policy had burden to show that policy had been 
properly reinstated. The Pretorians vy. Cook. (Ga.) 
817(2)—-In action on fraternal life pclicy issued by society, constitution and by-laws of which 
provided that society would not insure any one over age of 45 years, in absence of proof 
to contrary, court would assume that insured stated correct age in application. Afro- 
American Sons and Daughters v. Webster.  (Miss.) 
(3). Cause of death or injury. 
817(3)—In action on contract of life insurance, defendant insurer held to have burden to 
show that it was fraternal beneficiary association licensed in Missouri and that insured 
committed suicide, which under its by-laws rendered contract void. In action on contract 
of life insurance, suicide of insured is not presumed. Copple v. Supreme Forest Wood- 
men Circle. (Mo.) at EER ey h rt 
817(3)—In action on benefit certificate containing clause voiding contract if insured com- 
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mitted suicide, plaintiff sustained burden resting upon him when he proved insured died 
while in good standing in benefit society and when he furnished due proof of such fact. 
Defense to action on benefit certificate containing provision voiding it if insured com- 
mitted suicide that death was due to risk specifically excepted in certificate was affirma- 
tive, and defendant had burden of proof where plaintiff made out prima facie case. 
Ligouri v. Supreme Forest Woodmen Circle. (Pa.) 

§ 818. ADMISSIBILITY. 

(1). In general. 

818(1)—Evidence that lodge had paid others for injuries under similar disability policies and 

had represented that it paid similar claims held admissible, in action to recover disability 


benefits, where policy specified injuries for which benefits would be paid. Starks v. 


Grand Lodge Brotherhood of Railroad Trainmen. (Ky.) 
(3). Forfeiture of certificate. 

818(3)—In action on life policy precluding recovery if, within two years previously physi- 
cian’s certificate as to cause of death, whereby beneficiary agreed that such Banti’s dis- 
ease held admissible, in view of physician’s certificate that such disease caused death. 
Santos v. John Hancock Mutual Life Ins. Co. (N. Y.) 

$18(3)—In action on combined beneficiary certificate of beneficial association, evidence that 
association had knowledge of custom of local camp in collection of dues from members held 
admissible on question of waiver of by-law provision for forfeiture of certificate for 
nonpayment of monthly dues on date due. Fortune v. Sovereign Camp, W. O. W. (S. C.) 

818(3)—In action against grand fraternal order on life insurance beneficiary certificate, 
where beneficiary’s evidence showed that insured for some two years before his death 
was sick and unable to follow usual vocation and was under care of reputable physician, 
admission of local lodge’s rule book which exempted sick member from dues payments 
and required local lodge to pay his financial obligations to grand lodge or endowment 
department from general funds of local lodge held not error. Grand United Order of 
Odd Fellows of Texas v. White. (Tex.) 

(4). Death or injury and cause thereof. 

819(4)—Evidence showed that total and permanent disability of holder of benefit cer- 
tificate in fraternal benefit association was not due to railroad accident wherein insured 
lost his foot in less than one year after issuance of benefit certificate, but was result of 
second accident which happened more than a year after issuance of such certificate, and 
that accident was within coverage of the benefit certificate. Bell v. The Maccabees. 
(Tenn.) . 

820. AMOUNT OF 
821. ——IN GENERAL. 

:21—Beneficiary of fraternal death certificate who had kept up assessments between date of 
insured’s disappearance and date of discovery of insured’s death held entitled to recover 
face of certificate, plus interest from date insurer denied liability and proportion of assess- 
ments paid after insured’s death that was received by parent association, plus interest 
thereon from dates of payment. lLukazewski v. Sovereign Camp, W. O. W. (Mich) 

§ 824. CONDUCT IN GENERAL. 

$ 825. —— QUESTIONS FOR JURY. 

(1). In general. E s 7 : 
825(1)—In action for disability benefits where insured failed to sustain burden of proving 
that satisfactory proof of disability was furnished, insurer was entitled to affirmative 
charge notwithstanding special pleas and replications undertaking to set up waiver, 
since pleas had no office until insured met burden placed on him by insurer’s plea of 
general issue. Sovereign Camp, W. O. W. v. Barton. (Ala.) f Y 
825(1)—Whether there was attached to, or indorsed on, fraternal benefit certificate on true 
copy of application made part of certificate by terms thereof, so as to authorize insured 
to set up defense of misrepresentation, held for jury. Bukowski v. Security Benefit 
Association of Topeka, Kansas. (Ia.) ne peam ae Sud meine’ cal 
825(1)—In member’s action for disability benefits under constitution which, after providin 
certain benefits, declared that claims for other benefits were addressed to systematic 
benevolence of fraternal benefit society and should constitute no basis for any legal 
liability, question whether society capriciously or unreasonably rejected claim held not 
involved and was improperly submitted to jury; word “systematic” preceding “benevo- 
lence” meaning only that claims would be disposed of in manner prescribed by society’s 
rules, and not that society could refuse benefits only if acting reasonably and bona fide, 
Ellis v. Grand Lodge, Brotherhood of Railroad Trainmen et al. (S. C.) 
(2). Avoidance or toriteiture. 

825(2)—Evidence in action against fraternal benefit association on lapsed life policy held 
insufficient to make issue for jury whether association which, pending submission of 
evidence of insured’s good health and at time of his death, was holding remittance for 
Erinstatement in suspense, had approved reinstatement application. The Preztorians v. 

‘ook. a. : ‘ 

825(2)—In action on life certificate in fraternal beneficiary association, whether dues had been 
paid and receipt acknowledging payment signed by local treasurer recited truth, held for 
jury. Bonnot v. Grand Lodge Brotherhood of Railroad Trainmen. (Mo.) .... 

825(2)—Evidence that beneficial association waived by-law provision for forfeiture of certifi- 
cate for nonpayment of monthly dues on date by accepting dues which association 
knew had been collected by local secretary after due date held for jury. Fortune v. 
Sovereign Camp, W. O. W. (S. C.) ee 

. VERDICT AND FINDINGS. 

827—Where chancellor found that after first accident and at time of second injury insured 
was performing a part of his usual labor and directing his usual business, finding that 
as a result of second accident insured’s previous disability was so increased that he had 
since then been totally disabled held not finding that first accident had totally and per- 
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manently disabled insured, and that second accident had merely increased such disability 
so as to preclude recovery on benefit certificate on ground that accident happened in iess 
than year after issuance of certificate. Bell v. The Maccabees. (Tenn.) .............1304 

827—Jury’s finding that insured under life insurance beneficiary certificate was sick and 
unable to follow usual duties and was under care of reputable physician from at least 
January 1, 1931, until his death on February 17, 1933, and that vice grand or chairman 
of sick committee was notified on or before January 1, 1931, held sufficient to render 
applicable the local lodge’s rule requiring such member’s financial obligations to grand 
lodge or endowment department to be paid from local lodge’s funds. Grand United 
Order of Odd Fellows of Texas v. White. (Tex.) 

§ 828. JUDGMENT. 

828—Decree, providing for payment of stated sum monthly by beneficial association to mem- 
ber thereof as compensation for total permanent disability during his life or until such 
disability ceased, held invalid in respect to unaccrued monthly payments as based on 
contingency and hence uncertain. Brotherhood of Locomotive Firemen and Enginemen v. 
Simmons. (Ark.) 





